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WASHINGTON, D.C. 20580

QFFICE OF
THE CHAIRMAN

November 12, 1986

The Honorable George Bush
President of the Senate
United States Senate
Washington, D.C. 20510

The Honorable Thomas P. O'Neill, Jr.
Sveaker of the House of Representatives
Washington, D.C. 20515

Subject: Ninth Annual Report)to Congress Pursuant to
Section 201 of the Hart-Scott-Rodino Antitrust

Improvements Act of 1976

Gentlemen:

Section 201 of the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, Pub. L. 94-435, amended the Clayton Act by adding a
new Section 7A, 15 U.S.C. § l8a. Subsection (j) of this section
provides as follows:

Becinning not later than January 1, 1978, the
Federal Trade Commission, with the concurrence of
the Assistant Attorney Generazl, shall annually
report to the Congress on the operation of this
section. Such report shall include an assessment
of the effects of this section, of the effects,
purpose, and the need for any rules promulgated
pursuant thereto, and any recommendations for
revisions of this section.

This is the ninth annual report to Congress pursuant to
this provision.

In general, Section 7A establishes a mechanism under which
certain proposed acguisitions of stock or assets must be
reporteé¢ to the Federal Trade Commission and the Department of
Justice prior to consummation. The parties must then wait a
specified period, usually thirty days (fifteen days in the case
of a cash tender offer), before they may complete the
transaction. Whether a particular acquisition is subject to
these recuirements depends upon the value of the acgquisition and
the size of the parties, as measured by their sales and



assets. Small acouisitions,.acquisitions involving small
parties and other classes of acquisitions which are unlikely to
raise antitrust concerns are excluded from the Act's coverage.

The primary purpose of the statutory scheme, as the
legislative history makes clear, is to provide the antitrust
enforcement agencies with a meaningful opportunity to review
mergers and acquisitions before they occur. The premerger
notification program, with its filing and waiting period
requirements, provides the agencies with both the time and the
information to conduct this review. Much of the information
needed for a preliminary antitrust evaluation is included in the
notification filed with the agencies and thus is immediately
available for review during the initial thirty-day waiting
period.

If either agency determines during that initial waiting
period that further inguiry is necessary, it is authorized by
Section 7i(e) to request additional information or documentary
" materials from either or both of the parties to a reported
transaction. Such a reguest extends the waiting period for a
svecified period, usually twenty days, after all of the
recuested information and documents are received. This
additional time provides the -agencies with the opportunity to
review the information and to take appropriate action before the
transaction is consummated. If either agency believes that a
provosed transaction may violate the antitrust laws, Section .
7A(f) allows the agency to seek an injunction in federal
district court to prohibit consummation of the transaction.

Final rules implementing the premerger notification program
were promulgated by the Commission, with the goncurrence of the
Assistant Attorney General, on July 31, 1978.~ . At that time, a2
comprehensive Statement of Basis and Purpose was also published
containing a section-by-section analysis of the rules and an
item-by-item analysis of the Premerger Notification and Report
Form.- The program became effective on September 5, 1878. 1In
1983, the Commission, with the concurrence of the Assistant
Attorney General, made several changes in the premerger
notification rules. Those amendments became effective on
August 29,.1983.°

1 43 Fed. Reg. 33,450 (1978). The rules also appear in 16
C.®.R. Parts 801 throuch 803. For more information
concerning the develooment of the rules and operating
orocecdures of the premercer notification program, see the
secend, thiré and seventh annual reports covering the vears
1978, 1979 and 19883, respectively.

2 48 Fed. Reg. 34,427 (1983) ‘(codified at 16 C.F.R. Parts 801
throuch 803).



Statistical Profile of the Premerger Notification Program

The appendices to this report provide a statistical summary
of the operation of the premerger notification program.
Appendix A shows for each year (or part of a year) in which the
program has been in operation the number of transactions
reported, the number of filings received, the number of
transactions in which requests for additional information or
documentary material (hereinafter referred to as "second
requests") were issued, and the number of transactions in which
requests for early termination were received, granted and
denied. Apvendix B provides a month-by-month comparison of the
‘number of flllngs received and the number of transactions
reported for 1983 through 1985. Appendix C shows, for calendar
vears 1981-1985, the number of transactions in which the
agencies could have issued second requests, the number of seconé
requests issued, and the percentage of transactions in which
second requests were issued. As we explained in the Eighth
Annual Report, we believe that Appendix C provides a more
meaningful measure of the second recuest rate than Appendix A
because Appendix C eliminates from the total number of -
transactions certain transactions in which the agencies could 3
not, or as a oractical matter would not, issue second reguests.

. The statistics set out in these appendices show that the
number of transactions reported in 1985 increased 25% over the
number revorted in 1984 (1400 transactions were reported in
1984, 1749 in 1985). The statistics also report an increase in
the number of second requests issued. Apvendix A shows that the
number of second reguests issued increased from 77 in 1984 to 84
in 1985 while Apvendix C shows an increase from 71 in 1984 to 84
in 1985. These numbers represent, however, a slight decrease in
the number of second reguests 1ssued as a percentage of reported
transactions (from 5.5% in 1984 to 4.8% in 1985, based on
Arvendix A, and from 6.3% in 1584 to 5 8% in 1985, based on
Aooenﬁlx Y.

The statistics also show that the number of transactions
involving Tequests for early termination has again increased

See Appendix C, notes 1 and 2. The second request statistics
in Aopendices A and C also differ in two other respects.
Apoendix C includes only the number 'of second requests issuec
for transactions reported in each specified vear, while
Appendix A includes all second recuests issued during eacnh
calendar vear irrespective of when the filing was actually
received. 1In addition, Appendix A includes secondary
acguisitions while Appendix C does not.
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dramatically.4 In 1985, early termination was requested in 1415
transactions, while in 1984 it was requested in only 1064 and in
onlv 643 in 1983. This reoresents, as a percentage of reported
transactions, a request rate of 80.9%, as compared with 65.0% in
1984 and 57.0% in 1983. The number of requests granted has
iqcreased (£rom 847 in 1984 to 1077 in 1985), although the
percentage Of recguests granted has decreased (from 79.6% in 1984
to 76.1% in 1985). ’

We have also included in the report, as Exhibit A, eleven
tables containing other information about transactions reported
in calendar year 1984. Some tables break down the number of
transactions reported by the dollar value of transactions or by
the revorting threshold and indicate the number and percentage
of clearances granted and second requests issued for each
category of transaction. Other tables provide a breakdown of
transactions basecd on the sales or the assets of the acquiring
verson or the acquired entity or on the industry group (2-digit
SIC code) in which the acguiring person or the acquired entity
derive most of their revenues. These statistics have been
includes in prior annual reports for the calendar years 1981 - .

[

1983.° )

Recent Nevelooments Relating to Premerger Notification Rules ané
Drocedures .

l. Rule Changes

On September 24, 1985, the Commission oublished in the
Federal Register a Notice of Provosed Rulemaking proposing
thirteen changes to the premercer notification rules and the
Notification ané Repnor-t Form.6 With two exceptions, the
provosed rules were designed orimarily to reduce the burden of
the premerger notification orogram. (The exceptions are a new
recuirement that certain transactions be reported when made
through "acguisition vehicles" and the deletion of a little used
exemption for acguisitions subject to a prior approval oréer.)

4 As noted in the Seventh Annual Report, the increases in the
number of requests for early termination ané the high
oroportion of those reguests which have been granted are
probably attributable to the change in the agencies' standars3
for granting early termination, adooted in the formal .
interpretation issued by the Commission on August 20, 1982.

5 See the Eighth Annual Revort, Exhibit A, for 1983
transactions, the Seventh Annual Revort, Exhibit B for 1982
transactions, 'and the Sixth Annual Report, Exhibit A for 1982
transactions. : '

&

- 50 Feé. Reg. 38,742 (1985). Attached as Exhibit B is a coony
of the Notice published in the Federal Register.
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The rules proposed in the Notice seek to reduce the burden of
the premerger notification program in three ways: by narrowing
the tyoes of acguisitions that are subject to the notification
process; by reducing the documents and information that must
accompanv notifications; and by clarifying the meaning of
several of the premerger notification rules.

The followina list of the proposed amendments to the
oremerger notification rules briefly characterlzes each
provosal S

a. § 801.1(n) .and § 801.5: Accuisition Vehicles. This
oroposal would require the owners of an entlty formed or availed
of or1nc1oallv to make acguisitions (an "acquisition vehicle")
to file notifications for acquisitions made by the acguisition
vehicle as if the owners had made the acguisition themselves
without the vehicle. It was designed to ensure that similar
transactions be reportable notwithstanding certain differences
in the form in which thev are undertaken.

b. § 80l1.1l1(e): Total Assets of a Newlv-Formed Person. This
provosal codifies an informal int erpretation by the Commission
staff. The rule would state that for determining if a person
has the minimum amount of assets to be subject to the reporting
recuirements of the act, a newlv-formed entity need not include
cash that will be used to make an accuisition of assets or
voting securities, or securlgles of the person the entity is
accuirine. Thus, the informal interpretation would not recuire
notifications where the acquisition merely transfers ownership
of one business and does not combine two prev1ously separate
businesses.

c. § 801.12(b): Calculatine Percentace of Voting Securities to
be Hela or Acouired. This proovosal also codifles an informal
stz2ff intermretation. The ruln would state how to calculate the
oer”entace of a person's voting securities held by each
shareholder where the verson has issued classes of securities
that have different voting rights. The codification of this
interpretation will make clearer when a person has a
notification obligation.

d. § 801.13: Aacregation of Assets and Voting Securities.

m™his oroposal limits an existing rule. It would no longer be
necessarv to report small acquisitions of assets solely because
the acguiring person has made a previous reportable acculsltloﬂ
from the same seller. The effect of this proposal is to reduce
the coverage of the rules bv removing reporting requirements for
small accuisitions that are un‘lkely to pose competitive :
oroblems,

e. &S5 802.1, 802.2 and 802.3: Acguisition of Assets. This
provoszl replaces the existing rule that exempts acquisitions in
the ordinhary course of business. That rule has functioned
primarilv throuch informal staff interpretations of the
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statutory exemption of "ordinary course” acgquisitions. The
proposed rules would clarify what transactions are in the
ordinary course of business and therefore exempt, and would
‘exempt from filing certain other asset acquisitions that are not
likely to violate the antitrust laws.

f. € 802.20(b): Increase in the "Controlled Issuer"” .
Threshold. This provosal expands the exemption for acguisitions
of voting securities valued at $15 million or less. The
exvansion would exempt almost all of the roughly 100
transactions valued at $15 million or less that are reported
each vyear.

g. § 802.35: Accuisitions bv Emplovee Trusts. This proposal
creates a new exemption for acguisitions of an employer's voting
securities by certain employee trusts. Since the adoption of
the tax incentives for certain acguisitions pursuant to Employee
Stock Option Plans, such trusts have become common. The
provosal would reduce the coverage of the notification rules but
continue the review of other acguisitions by employee trusts
that could pose competitive problems.

h. & 802.70(b): Acquisitions Subject to Prior Avoroval. This
Drovosal deletes an exemption for acguisitions subject to prior
aporoval orders. Although the exemption affects few
transactions, it can create oroblems in obtaining consent
agreements or orders from businesses subject to prior approval
orders. '

i. & B803.5: Affidavit Reguirements of the Acguirinc Person.
This orovosal codifies the Commission's formal interdretation
concerninc the notice which must be sent to an acguired person
by an accuiring person ané describes language for that notice
that will be considered acceptable. It also proooses a new
notice recuirement for owners of "acgquisition vehicles" to
irform acguired persons of their filing obligations.

i. & 803.9: Incorporation bv Reference. This proposal
replaces the existing rule with a more detailed description of
the circumaetances when information and documents that have been
filed can be incorporated by reference in subsegquent
rotification forms. This rule would reduce the burden by
clarifving the circumstances in which the rule applies ancé by
exvanding some aspects of the rule.

k. € 802.10(a): Running of Time in § 801.40 Transactions.
This orovosal codifies an informal stz2ff interpretation by
stating that the statutory waiting period for the formation of a
joint venture does not begin until all persons that are reguired

to report the formation have filed notifications.

1. The Premerager Notification and Revort Form. These seven
oroposed changes would simplifv the notification form, andé




thereby reduce the time required to prepare the form without
-impairing the ability to review transactions.

m. Changes in Examples to Conform With Prior Amendments to the
Rules. This provosal would change certain examples that have
not been altered to reflect earlier amendments to the rules.
This will eliminate some unnecessary confusion by making these
examples consistent with the current rules.

The comment period on these proposed rules, which was to
have expired on October 24, 1985, was extended to November 29,
1985. The Commission is now considering final action on these
rules in light of the 26 comments it has received.

2. .Revicion of the Premerager Notification and Reoort Form

On March 26, 1986, the Commission amended the Notification
and Report Form to require the submission of 1982 revenue data
instead of 19277 revenue data in response to certain items on the
form. The form requires data for two time periods: the most
recent vear for which the requested information is available,
and the "hase year™ that coincides with the Bureau of the
Census' most recentlv available guingquennial economic census and
the Annual Survev of Manufactures. These publications provide
the most reacilv availahle and reliable statistical information
on industrv comoonents and market universes. The agencies
compare this statistical data to the reporting persons' revenue
data to determine whether 2 proposed transaction may raise
serious antitrust problems.

Because the Bureau of the Census has now published its 1982
Census of Manufactures, the Premercer Notification and Report
Form has been revised to reguire 1982 data instead of 1977 data
in response to questions recarding revenues. This revision
allows the acencies to conduct an antitrust analysis based upon
mors recent, and thus more relevant, statistical data. 1In
addition, the use of more recent data reduces the burden to
.reporting versons of complying with the Act.

3. Chanage to Fiscal Year Basis

Effective October 1, 1985, the Commission converted to a
fiscal vear revcrting basis from a calendar year basis.
Beginning with next vear's annual report, information will be
furnished for pveriods covering October lst through
September 30th. The information in this annual report was
compiled for calendar vear 1985.

7 81 Fed.Rec, 10,358 (1986) (to be codified at 16 C.F.R. Part
803 Aovendix). Attached as Exhibit C is a copy of the Notice
publishecd in the Federal Register. )
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4. Compliance

As in previous years, compliance with the premerger .
notification program's filing requirements continues to be .
good. Since the program's inception, only two actions have been
brought under ssction 7A(g) (1) to recover civil penalties for
non-compliance. One of those actions was brought this year.10

In that case, the complaint charged Weeks Petroleum Ltd. (a
Bermuda Corporation with offices in New York City), Bell
Resources Ltd. (a diversified company based in Australia which
owns over 90 percent of Weeks Petroleum stock) and its chairman
with vioclating the notification provisions of the Act in
connection with Weeks Petroleum's purchases of stock of Asarco
chorporated (a copper producer headquartered in New York
City). The complaint alleged that Weeks Petroleum, acting under
tpe'authorizaticn and direction of Bell Resources and its
chairman, acquired in excess of $13 million of Asarco stock by
November 21, 1984, and continued acguiring Asarco stock
thereafter, but did not file a Notification and Report Form
until March 8, 1985. Wwhile the transaction by which Weeks'
holding of Asarco crossed the 'statutory $15 million threshold
anéd Weeks' subsaquent accuisitions of Asarco shares would have
been exempt from the regquirements of the Act if macde "solely for
the purpose of investment" under section 7A(c) (9) of the Act,
the Commission's investigation indicated that these acgquisitions
were not macde solely for the purpose of investment.

Accordingly, the complaint alleged that the defendants violated
the Act and were in violation of the Act through April 7, 1985,
when the waiting period triggered by the March 8 filing
expired. Under a consent decree, Weeks was regquired to pay a
civil penalty of $450,000.

The agencies examined a number of other transactions for
possible violations of the Hart-Scott-Rodino Act in 1985. These
investigations focused primarily on two issues: the validity-of
claims that the transactions were exempt and the possibility
that transactions were unlawfully structured to evade the
reporting reguirements of the Act. These investigations grew
out of the agencies' program of monitoring current transactions.

The agencies review newspapers and industry publications

9 One actior was brought in 1984. United States v. Coastal
Corporation, Cv. No. 84-2675 (D.D.C. filed August 30,

1984). Coastal paid the maximum civil penalty authorized and
divested the stock that it was alleged to have acquired
illecally.

10 United States v. Bell Resources Ltd., Weeks Petroleum Ltc.,
2ané M.R.E. Holmes a Court, 85 Civ. 6202 (S.D.N.Y. filed
August 9, 1885).



for announcements of transactions that may not have been
reported in accordance with the requirements of the Act. In
addition, industry sources, such as competitors, customers and
suppliers, and interested members of the public often provide
the agencies with further information about transactions. 1If a
proposed transaction is announced that appears to be covered by
the statute and rules, but no filing is received within a
reasonaple time, Commission staff sends letters to the parties
reguesting an explanation for their failure to file. The same
procedure is followed when the staff learns of a consummated
transaction for which no prior filing was received.

In almost all cases, these investigations establish that
;he transactions were not covered by the Act or were exempt from
it. In a few cases, most often involving individuals or
relatively small corporations, parties have failed to file when
required to do so, but their failure was inadvertent rather than
deliberate. 1In all of the latter cases in which such violations
have been identified, the parties have belatedly filed
Notification and Report Forms when they were made aware of their
filing obligation. None of these investigations has involved a
transaction that presented the serious possibility of a
viclation of the antitrust laws.

Merser Znforcement Activitv During 198511

The Antitrust Division fileé four complaints in merger
cases during calendar year 1985.12 Three of these cases, United
States v. Cooper Industries, Inc., United States v. Allied
Corooration, and United States v. Baxcter Travenol Laboratories,
Tnc. and American Bospital supoly Corooration, have been set-lead
bv the entry of consent decrees. The other case, United States
v. Industrial Asphalt, et al., is pending.

1l The cases mentioned in this report were not necessarily
reportablé under the premerger notification program. Because
of the Act's provisions regarding the confidentiality of the
information obtained pursuant to this program, it would be
inappropriate to identify which cases were initiated under
the premerger notification program.

12 United States v. Cooper Industries, Inc., Cv. NoO. 85-0765

(D.D.C. filed March 6, 1985); United States v. Industrial

Asphalt, et al., Cv. No..85-4631(RG) (C.D. Cal. filed July

15, 1985); United States .v. Allieé Corporation, Cv. HNo. 85~

2475 (D.D.C. filed August 2, 19835); and United States v.

Baxter Travenol Laboratories, Inc. and American Hospital

Supply Corporation, Cv. No. 85C09856 (N.D. I11. filed

November 22, 1985). ’



In United States v. Ccover Industries, Inc., the Division
challenged Coover Industries' October 1982 acquisition of
Westinghouse Electric Corporation's aviation lighting equipment
business, alleging that competition may be lessened in the
manufacture and sale of aviation lighting equipment. The
consent decree reguires Cooper, over the next ten years, to
notify the government before consummating any future acquisition
of a plant which had been producing aviation lighting equipment
in the two-vear period prior to the acquisition.

In United States v. Allied Corporation, the Division
challenged Allied's proposed merger with The Signal Companies
Inc., alleging that the merger of the air turbine starter
businesses of the two firms would violate Section 7 of the
Clayton Act. An air turbine starter is a pneumatic motor used
to start the large gas turbine engines on most commercial
aircraft as well as many military airplanes and helicopters.
mhe consent decree required Allied to sell its air turbine

starter business by the end of 1985.

In United States v. Baxter Travenol Laboratories, Inc. and
American Fosoital Supolv Corporation, the Division challencged
Baxcer "™ravenol's provosec acguisition of American Hosvoital
Surply Corporztion. The suit alleged that Baxter Travenol's
acguisition of American Jospital Supply would lessen competiticn
in five health-care product markets: parenteral solutions
(sterile intravenous (IV) fluids): fluid administration sets
(disposable devices attached to parenteral solutions or blood
containers throuch which parenteral solutions.or blood flows to
patients); electronic flow control devices (electro-mechanical
devices that infuse fluids at predetermined rates into patients
during intravenous theraoy); therapeutic hemapheresis equipment
(sevarates blood into components for therapeutic uses); and
surceons' gloves and orocedure gloves (used inside ané outside
the overating room for surgical procedures). The defendants
entere? into a series of divestiture and contractual agreemencs
to resolve the competitive problems that would arise from tlre
accuisition. The consent decree ensures that the defendants
will perform each of these agreements, and, if they do not, that
the assets involved will be divested by a trustee in a manner
that will oreserve effective competition in each of the five
affected markets.

In United States v. Industrial Asohalt, et al., the
Division fileé suit challenging the formation of a joint venture
formed on December 20, 1983. The joint venture resulted in the
merger of two competing sellers of asphalt ‘concrete, Industrial
Asphalt and Euntmix, Inc., both of Van Nuys, California.
Aschalt concrete is commonly used in the vawving of roads,
parking lots and airvort runways. The complaint seeks
Givectiture and alleges that the merger caused a lessening of
competition in the manufacture and sale of asphalt concrete in
two areas of Southern California: the greater Los Angeles area
ané western San Diego County.
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On one occasion the Antitrust Division informed the parties
to a proposed transaction that it would file suit challenging
the transaction unless the parties restructured the proposal to
avoid competitive problems or abandoned the provosal
altogether.l3 The parties abandoned the proposed transaction.

Finally, the Division entered into consent decrees in five

merger cases in YEiCh complaints had been filed prior to
January 1, 1985.

~ The Commission authorized its staff to seek preliminary
injunctions in four merger cases in calendar year 1385.. In
three cases the parties abandoned the transactions before the
papers were filed in court. 1In the fourth case, the preliminary
injunction action was filed on January 6, 1986, seeking to
enjoin a proposed merger between PPG Incdustries Inc. and
Swedlow, Inc., two leading manufacturers of aircraft
windshields, canopies, and cockpit and cabin windows. The
Commission also issued an administrative complaint in this
case.l5 1In Federal Trade Commission v. PPG Industries, Inc. and
Swedlow, Inc.,l® the Commission charged that the proposed merger
would create a single firm possessing a near monopoly on the
technology for the fabrication of glass and acrylic aircraft
transparencies. The court granted the preliminary injunction
pending the submission of an acceptable hold separate order.
Subsequently, the court modified its decree by entering a hold
separate order. The Commission appealed that decision and, on

13 Department of Justice Press Release issued January 8, 1985,
involving the proposed acquisition by Borden, Inc. of
Reichhold Chemicals' resin plant in White City, Oregon.

14 ygnited States v. Alcan Aluminium Limited, Cv. No. C-84-1028-
L-A (W.D. Ry. filed October 5, 1984 and consent decree
entered January 15, 1983); United States v. IBM Corp., 1985-1
Trade Cag. (CCH) 166,439 (D.D.C. filed November 19, 1984 and
consent decree entered February 22, 1985); United States v.
Waste Management, Inc., Cv. No. 84-2832 (D.D.C. filed
September 12, 1984 and consent decree entered June 6, 1985);
United States v. Newell Company, Cv. No. CIV-N-82-305 (D.
Conn. filed June 14, 1982 and consent decree entered July 16,
1985); and United States v. Calmar Inc., Cv. No. 84-5271
(D.N.J. filed December 20, 1984 ané consent decree entered
September 16, 1985).

15 ppG Incustries, Inc. and Swedlow, Inc., Docket 9204 (issued
January 29, 1986).

16 Federal Trade Commiséion v. PPG Industries, Inc. and Swedlow,
inc., 628 F.Supp. 881 (D.D.C. 1986).
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August 22, 1986, the appellate court reversed the lower court;s
ruling and directed the issuance of a preliminary injunction.

i The Commission accepted final consent agreements in three
merger cases in 1985.18 In Allied Corporation, Allied agreed to
divest certain assets used in the avionics business to offset
the alleged anticompetitive effects of its acqguisition of King
Radio Company's competing business. 1In addition, for a period
of ten years, Allied must obtain Commission approval prior to
acquiring any interest in a company that manufactures or sells
weather radar.

In InterNorth, Inc., the Commission charged that the
acguisiticn by InterNorth of the Houston Natural Gas Corporation
would lessen competition among pipeline companies that purchase
and transport gas out of the southwestern U.S. InterNorth and
Houston Natural were direct competitors, each engaged in the
exploration for and production of oil anéd gas. InterNorth
agreed to divest four natural gas pipelines to lessen the
alleged anticompetitive effects of its proposed acguisition.
The compzny is also prohibitsd from acquiring assets or stock of
any company engaged in the production or transportation of
natural gas in certain parts of the Southwest.

In Columbian Enterprises, Inc., Columbian, the third
largest U.S. producer of caroon black, sought to accuire the
Continental Carbon Company, the nation's sixth largest
producer. In 1984 the Commission sought and was granted a
preliminary injunction against ‘Columbian, based upon the
anticompetitive effects of the proposed acquisition. In 198¢<,
the Commission accepted a consent order under which Columbian
agreed not to acguire, for a period of five years, any part of
the U.S. rubbder carbon black business of any other person if, as
a result of the acguisition, Columbian would increase its U.S.
rubber carbon black production capacity by more than 130 million
pourés. Columbian further agreed, for a period of five vears,
to obtain the prior approval of the Commission before completing
any accuisition not prohibited by the consent agreement.

17 Federal Trade Commission v. PPG Industries, Inc. et al.,
No. 86-5206 (D.C. Cir. Aug. 22, 1986) (order granting

preliminary injunction).

18 Allieé Corporation (accepted June 17, 1985); InterNortn, Inc.
(accepted September 30, 1985); and Columbian Enterprises, .
Inc. (accepted November 13, 1985).
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In a related case, the Commission provisionally accepted a
consent order.l% 1In Bass Brothers Enterprises, Inc. et al.,
Bass'sought to acquire the Carbon Black Division of the Ashland
Chemical Company, the second largest domestic producer of carbon
blacg.' In 1984, the Commissicn sought and was granted a
prel§m+nary injunction against Bass. In 1985, the Commission
provisionally accepted a consent order in which Ashland agreed
to terminate any agreement that provided for the acgquisition by
Bass of Ashland's carbon black business. Ashland also agreed to
expagd its reporting obligation beyond the requirements of
Sect%on.7A of the Clayton Act by agreeing to notify the
Commission, for a period of four years, of certain proposed
sales of U.S. carbon black manufacturing plants that are not
supject to Section 7A. Ashland further agreed to observe the
waltigg period and second request reguirements of Section 7A
when it notified the Commission of any such proposed sale. A
final consent agreement was accepted in 1986.

The Commission issued two administrative complaints in
merger cases in 1985.20 In MidCon Coro., the Commission charged
that the acguisition by MidCon of the stock of United Energy
Resources, Inc. could lessen competition in the transportation
of natural gas in various parts of the U.S. The Commission
provisionally accepted a consent order in part of that case; the
remainder of the case is still in litigation before an
Administrative Law Judge.

In Olin Corporation, the Commission challenged Olin's
proposed acguisition from FMC Corporation of certain assets
involved in the manufacture and sale of swimming pool
sanitizers. The Commission charged that the acquisition would
violate the antitrust laws by increasing concentration in the
relevant market, and eliminating direct competition between Olin
anéd FMC. The case is presently in adjudication.

Four final orders were issued by the Commission in merger

cases in which administrative complaints were issued before
January 1, 1985.21 The Commission upheld dismissal of a
complaint against Echlin Inc., challenging Echlin's acguisition

1% pass Brothers Enterprises, Inc. et al (provisionally accepted

as to Ashland Oil September 26, 1985; final acceptance March
12, 1986).-

20 o1in Corporation, Docket 9196 (issued July 18, 1985); and
MidCon Corp., Docket 9198 (issued September 19, 1985).

21 gchlin Inc., Docket 9157 (issued June 28, 198S); Kaiser
Aluminum & Chemical Corporation, Docket- 9080 (issued August
27, -1985); Hospital Corporation of America, et al, Docket
9161 (issued October 25, 1985); and Weyerhauser Company,
Docket 9150 (issued December 26, 1985).
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of Borg-Warner Corporation's automotive aftermarket

Operations. Hospital Corporation of America ("HCA") was ordered
to divest four hospitals it had acquired from Forum Group, Iac.,
to remedy the threat to competition in the provision of general
acute care hospital services and psychiatric hospital services
posed by HCA's acguisition. The Commission also issued a final
order dismissing a complaint against Kaiser Aluminum & Chemical
Corporation ("Kaiser™), which arose out of Kaiser's acguisition
of certain basic refractory assets of the Lavino Division of
Inte;national Minerals & Chemicals Corporation.” Lastly, the
Commission upheld an Aéministrative Law Judge's decision
dismissing charges that Weverhauser Company's acguisition of a
corrugating medium mill from Menasha Corporation violated the
antitrust laws.

Assessment of the Effects of the Premerger Notification Program

Althouch a complete assessment of the impact of the
premerger notification program on the business community and on
antitrust enforcement is not possible in this limited report,
the following observations can be made.

First, as indicated in past annual reports, one of the
oremerger notification program's primary objectives, eliminating
the 'so-called "midnight merger," has been achieved. The
requirement that parties file and wait ensures that virtually
all significant mergers or acguisitions occurring in the United
States will be reviewed by the antitrust agencies prior to
consummation. The agencies have the orportunity to challenge
‘unlawful transactions before they occur, thus avoiding the
problem of constructing effective post-accuisition relief.

Second, in most cases the parties provicde sufficient
information to allow the enforcement agencies to determine
promptly .whether a transaction raises any antitrust problems.
The acencies ané the parties. have sometimes been able to use
this information to isolate one element of a larger transaction
that would create an antitrust violation. The parties then have
an opportunity to cure that problem without sacrificing the
benefits of ah entire transaction. 1In adéition, over the years,
parties have increasingly supplied information voluntarily to
the Commission and the Antitrust Division. This cooperation has
resulted in fewer second requests than would otherwise have been

possible.

Third, the existence of the premerger notification procram
alerts businesses to the antitrust concerns raised by provosed
transactions. 1In addition, the greatly increased probability
that antitrust violations will be detected prior .to consummation
forestalls certain questionable transactions from occurrinc.
Prior to the premerger notification program, businesses coul?d,
and freguently did, consummate transactions which raised
significant antitrust concerns, before the antitrust agencies
had the opportunity to adegquately consider their competitive

-14-



" effects. The enforcement agencies were forced to pursue lengthy
post-acquisition litigation during the course of which the
consummated transaction continued in place (and afterwards as
well, where effective post-acquisition relief was not possible
or available). Because the premerger notification program
requires reporting before consummation, this problem has been
significantly reduced. ,

Finally, the past year's statistics show that the agencies
have granted far more requests for early termination of the
waiting period than in the early days of the program. BY
shertening the waiting period for transactions that clearly do
not raise antitrust problems, the agencies continue the effort
to reduce the burden of the premerger notification program.

The Assistant Attorney General of the Antitrust Division
has indicated his concurrence with this annual report.

\ t
i:ngzziml:;zévaég

Daniel Oliver
Chairman

By direction of the Commission,

cec: The Eonorable Strom Thurmond
Presidenc Pro Tempore
United States Senate
wWwashington, D.C. 20510
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Acoendix A
Summary of Transac:ions, 1978 - 1985

Sent.=-DecC. Januarv -~ December
1578 1979 196807 1981 1982 1983 1984 1985 Total
Transac:ticns ‘
Reported 3ss 863 824 1,083 1,144 1ﬁ123 1,400 1,749 8,581
Filings .
Receivedl 627 1,818 1,462 2,000 1,954 2,001 2,533 3,244 15,639
Transacstions 36 109 74 79 S0 48 77 84 537

Where Additional
Informazion was .

Requeszed? ’
rel 23 58 16 463 264 205 37 31 27"
lole 13 S1 38 333 244 285 406 32 290
Number of 3l 115 104 174 3417 6437 1,064 1,415 3,887
Transac:tions
Involving a
Recuest for Early
Tazaination8
Granted8 15 62 89 143 2537 599 847 1,077 3,088
Denied8 15 53 s 1 867 44 217 338 799
l Usually, two filings are received, one £from the acIuiring perscn ar4 one
£-am the acguired person, when a transaction is reported. Oniy one filing
is received when an acguiring par:v files for an exemption under sec:tions

i

TAa{c)d or (¢){8) of the Clay:ton Ac:.

meese scatistics are base? on the date the reguest was issued and nct the
date of the E-S-R filing. Some of these numpers have been amended o
cef_ect more accurate data anc are, therefore, different fr2m those which
have appeared in previous annual recoIis. These amended stacissics
indicate that the Commission recues:zed adsitioral information in 36
t-ransactions in 1981, rather =han in 48, as previously reported, and tha:
the Anzitrzust Division requested additional infcrmazion in 24, rathe

23, tcansac=ions in 1982,

fach number includes one tramsaction in which the relevan: agencv withdrew
a recues:t for add:izional informacizsn.

Tach numcer includes one tramsac:ticn which was withdrawn af:s
0f a second recues:. Also, One transaction was wizhdérawn af

Commission obtained a temporacy resczraining order from the C

One transaction was withdrawn after 2
smmission anéd two transac:zions were withdrawn afiesr the issuance of s
requesss by the Antitrust Division.

Each number includes five transactions that were withdrawn after the

issuance of a second recuest. In adédition, one transaction was

cesccucsured and refiled after the Commission issued a second reguest.
These numbers are differen:t from, and more accurate than, those which
acpeared in the Sixth Annual Repor:., Occasiocnally parties racuest e2-ly
secmination but the waiting period exgires before the agencies can take anv
fsrmal action to grant or deny the rescuest. In previous annual resor:s
such requests were erroneously omitzed from the number of regues:s for

early termination but an improved tracking system has permitteéd us o
include them here. Because the waizing period expired without the acencies
granting early termination the recuests vere effectjvely denied and znev
are counted in the “denied” category. Furthermore, the large incresases §

]

1362 and subsequent vears in the number of transactions in which a recues:
was made for earlyv termination reflecis a liberalization of =zhe szancar?
€or granting early terminaticn following the decision in Heublein, Ing. ¢
Federa. Trade Commission, 53% F. S<2E. i23 (D. Comn. 1982) and the
Commission's Formal Interpre=zztiorn of Aucust 20, 1982. .
-

mwpse statistics are basec on the daze of the E-S-R filing and not ¢©

ey

date action was taken on the recguesc.



Appendix B

Number of Filings Receivedl and Transactions
Reported by Month for the Years 1983 - 1985.

1983 1984 1985

Filings Transactions Filinas Transactions Filinas Transactiurs
wary 149 91 131 76 211 11)
druary 116 57 180 ) 98 210 110
:ch 148 80 255 136 295 33
il 129 81 212 118 267 149
7 ) 139 88 199 107 286 156
1e 191 104 193 112 232 125
ly 169 92 211 120 302 160
Just 199 116 260 144 239 <138
otember 184 , 99 : 200 109 241 123
cober 153 89 229 132 350 198
vember 210 107 269 145 348 137
zember 212 124 194 | 103 263 1472
TAL 2001 . 1128 2533, 1400 3244 174«

1 Usually, two filings are received, cne from the acguiring
person and one from the acguired person, when a transaction
is reported. Only one filing is received when an acguiring
person files for a transaction that is exempt under Sections
7a(c) (6) and (¢) (8) of the Clayton Act.
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Appendix C

‘ansactions in Which Additional Inférmation Was Recuested for Calendar
:ars 1981 - 1985

1283 1984 1985

1981 1982

-ansactions? 762 713 903 1119 1450
rquests forAAdditional

‘nformation ‘

- Number 78 42 51 71 84

- Percent 3 10.2 5.9 5.6 6.3 £.8

1 The statistics are based on the date of the H-S-R filing, not
the date on which the reguest was issued,

These figures omit from the total number of transactions
reported all transactions for which the agencies were not
authorized to regquest adéitional information. These inalufe
(1) incomplete transactions (only one partv filed a comoliant
notification); (2) transactions revorted oursuant to the
exemption provisions of sections 7A(c) (%) an? TA(c) (8) of the
Act: ané (3) transactions which were found to be non- '
. reportab--. In addition, where a partv filed more than one
notification in the same vear to acguire votinag securities of
the same corporation, e.q., filina for the 15% threshold an”
later filing for the 25% threshold, only a sinale
consolidated transaction has been counted because, as a
oractical matter, the agencies do not issue more than one
. second reguest in such a case. Similarlv, where a opartv has
filed for a cash tender offer to acguire 50% of a target's
votinc securities and has also filed for the exercise of an
option to acquire shares from the target issuer and for a
shbsecuent merger, the transaction is assiqned three numbers
bv the Premerger Office but treated in this table as one
transaction. In contrast, the same transaction would bhe
counted as three transactions on Table A and, if second
requests were issued, as three second requests.

These statistics also omit from the total number of
transactions reported secondary acguisitions filed oursuant

to § 801.30(2) (4) of the premerger notification rules .
Secondary acqu*51t10n have been deducted in order to bn
consistent with the statistics for 1984 transactions jincluded
in Exhibit A, Tables I through XI, and similar statistics fer
1981-1983 transactions included in orior annual revorts.

Last vear, when this apoendix was devised, the fiqures AiAd

not exclude secondary acquisitions. Accordinglv, the number of
transactions for 1981-1984 aooearlnq herein differ from those that
apvezared in Appendix C to last vear 's annual! revport.

3 Second requests as a vercentage of the total number of
transactions listed in this table.
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FEDERAL TRADE COMMISSION
. CFH Parts 801, 802, and 803

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission. _
AcTiONn: Notice of proposed rulemaking.

suMMARY: These proposed ruies would
asmend the premerger notification rules
that require the parties (o certain
mergers or acquisitions to file repents
with the Federal Trade Commission and
the Assistant Attorney General in
charge of the Anutrust Division of the
Deparument of Justice and o wait 2
specified period of ume before
consummating such transactions. The
reporting and waiting penod
requirements are intended to enabdle
these enforcement agenzies to determine
whether 3 proposed marzer or
acquisition migh: viciate 'Ne anitrust
laws if consummated and. when

. appropnate, to seek a preiyminary

injuncnon in feceral court to preven:
consummanon. During the seven years
the rules have been 17 efiec:. the Federal
Tracde Camzussion. with the
concurrence of the Assisiant Attorney
Gereral for Anutrust. has amendeg the
- “merger noulication rules severai

s in order (0 improve the program’s
e.ecluveness ang'to lessen the burden
of zompiving with the rules. These
proposed revisions are intended to
further recuce the ¢ost to the public of
compiying with the rules and to improve
the program s effectiveness.
DATES: Comments ziusl De received on
or before Qziober 24. 1933
ADDRESSES: 'Written comments sheouid
be submiited 0 bots (1) the Secretary.
Federal Trade Cormmission. Room 172,
Wash:ngton. DC 20330, arnd (2! the
Assisian: Atcmaey General. Antiims!
Division. Desarsmern: of justice. Room
3214, Wasking'an. DC 28330
FOR FURTHER INFORMATION CONTACT:
John M. Sipple. Jr.. Senior Attorney.
Premerzer Notfizat.on Offize. or
Kennetz M Dawvidsor. Attorner,
Evaluation Qfce. Buroau of
Compet:tion. Room 392. Fedecz! Trade
Commussion. Washiagton. DC 20550
Telephone: {202) 323-34C4.
SUPPLEMENTARY INFORMATION:
Regulatory Fleaibility Ac:

W.th two excestions. the proposed
amendments to the Har:-Scoii-Rec:no
premerger nonlizanen rules are largely
terinizai or designed lo reduce the

en 1o the pebuc of reporiing. The
L .rmission has determ:ned none of the
proposed rules :s a major rule. as that

term is defined in Executive Order
12291. The proposed rules will not result
in: an annual effect on the economy of
$100 million or more: a major increase in
costs or prices for consumers. individual
industnies. Federal. State, or locai
government agencies. or geographic
regions: or. significant adverse effects
on competition. employment, .
investment. productvity. innovation. or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in the domestc
market None of the amendments would
expand the coverage of the premerger
notficaton rules in a way that wouid
affect small business. Therefore.
pursuant to section 505(b} of the
Adm:nistrative Procedure Act § U.S.C.
605(Dh). as added by the Regulatory
Flexibility Act. Pub. L. 96-354
(September 19. 1980). the Federal Trade
Commission cerufies that these rules
will not have a sign:ficant economic
impact on & substanual number of small
entities. Section 603 of the
Administrative Procedure Act S US.C.
603. requinng & final regulatory
flexibility analysis of these rules. is
therefore inappircatle.

Paperwork Reduction Act

The Hart-Scott-Rodino Premerger
Noufication rule and report forra coniain
information collection requirements as
defined by the Paperwork Reduchion
Act. 44 U.S.C: 3501 ef seq. These
requirements have been reviewec and
approved by the Office of Management
and Budget (OMB Control No. 308+~
0005). Because the proposed
amendments would affect the
informaton collection requirements of
the premerger nottfication program. the
proposed amendments have been
submitted to OMB for review urder
sect:on 3504(h} of the Paperwork
Reduction Act. Comments an that
submission may be directed 10 the
Office of Information and Regulatory
Affairs, Office of Management and
Budget. Attention: Desk Officer for the
Federal Trade Commussion.

Backgrounad

Section 7A of the Clavion Act (“the
act”), 15 U.S.C. 18a. as adced by section
201 and 202 of the Har-Sco!!-Rodiznc
Antitrust Improvemesnts ¢! of 1976,
requires persons contemplating centain
acquisitions of asse's or voung
securities lo give advance notice to the
Federal Trade Commission (hereafter
referred to as "the Commission™} and
the Assistant Altorney Generalin
charge of the Anutrust Division of the
Department of Justice (hereafter referved
to as "the Assistant Attorney General”}
and o wait ceriain designated periods

before the consummation of such
scquisitions. The tansacuons to which
the advance notice requirement is
applicable and the length of the waiing
penod required are set out respectiveiv
in subsections (a) and (b} of section T A.
This amendment to the Clayton Act
does not change the standards used :n
determining the legality of mergers and
acquisjtions under the antitrust laws.

The legislative history suggests
several purposes underiying the act.
First. Congress clearly intended 10
eliminate the large “nucdrught mesger.”
which is negotiated in seccet and
anncunced just before. or sometimes
only after. the closing takes place.
Second. Congress wanted to assure the!
large acquisitions were subjected to
meaningful scrutiny under the anutrus:
laws prior to consumrzation. Third.
Congress provided an opportun:ty {or
the Commission and the Assis:ant
Atiomey Generai (who are sometimes
bereafter referred to collecuveiv as tne
“antitrust sgencies’” or the “enforcement
agencies”) to seek a court order
enjoining the complenon of those
transacuons tha: the agencies deem 0
present significant anutust problems
Finally. Congress sought to facilitate an
effective remedy when a chalienge by
one of the enforcement agencies provec.
successiul. Thus the act requires tha! ine
agencies receive pnor nouficanan of
sigruficant acquisitions. provides certain
tools to facilitate a prompt. thorougn
investigation. and assures an
oppornunty to seek a preliminary
injunction before the parues are lega:l;
free to complete the transacuon.
eliminating the problem of unscrambnn;
the assets aftes the transacucn nas
taken place.

Subsection TA(E)(3) of the act. 13
U.S.C. 18a{d)(1]. direc:s the Comm:ssion
with the concurrence of the Assistant
Attorney Ceneral. in accordance with 3
U.S.C. $33. to require that the
notification be in such form and conta:n
such information arnd documesntas,
material as may Se necessary and
appropriate to determine whe:ha:r the
proposed transac:uca mav. if
consumma'ec. violate the anutrust laws
Subsecton TA(d){2) of the act. 153 L.5C
18a{d)(2}. grants the Comm:ssion. w.th
the concurrence of the Assisiant
Attorney General. in accordance w =
U.S.C. 333. the authonty (A to deline
the terms used in the act. (B; o ¢ve
additonal persons or transacians |
the act's Not:fication and wa:ung pe~i::
requirements. and (C) to prescribe soc-
other rules as may be necessa= :~2
eppropriate to carTy oul the purposes ¢f
section TA. )

[




Federal Register [ Vol. 50.

No. 185 / Tuesday. September 24. 1985 / Proposed Rules

38713

On December 15. 1976. the
Commission issued proposed rules and a
proposed Notificauon and Report Form
{"the Form™) to implement the act. This
proposed rulemaking was published in
the Federal Register of December 20.
1976. 41 FR 55+88. Because of the volume
of public comment. it became clear to
the Commission thal some substantal
revisions would have to be made in the
original rules. On Juiy 25. 1977, the
Commission determined that additional
public comment or the rules would be
desirable ard asproved sevised
rroposed rules and 3 revised croposed
rotification anc Repert Form. The
revised ruies anc Form were published
ir. the Federsi Register of August 1. 1877
12 FR 29023, Addinenai changes in the
revises rules and Form were made alter
\=g close of '5e cormment period. The
Cammussion formaily promulgzted the
fi=3i mules ar2 Form and isseed an
zecompanving Slatement of Basis anc
Formose en fuly 10. 1978. The Assisiant
Atlornes General gave his formal
concurTence on july 18. 1878 The finel
ruies and Form ard the Statement of

Bae:s ang Purpase wer2 published in the
Federal Register of july 31 1572. 33 FR
33400, and became effezuve an
Seriember 5. 1872

Tre rules are Gividug IRl INTEC parts
whick aprear at 16 CFR Part 601. 80,
5=a 3C3. Par: 8C1 defines a aumuyer of
(v terms used in the act and sules. and
exz.alns which acquisiiens are supject
{0 the reperung and walting period
reguiremenie. Part 502 conta:ns @

ise- of exempuions from these

rzzuirements. Pant 803 expiains the
procecures (o7 camplving with the act.

Tae Nouf:icaucn and Report Form.

Wi.== 15 compiztec Ty persons required

1= fiie not:fication. ts an appendix to
‘qot 823 of the rules.

=res changes have beex made in the

premerger aouficatior: rules since they

wess fizs: promulgated The first was azn
jnorease :n the minimum dcliar value
eremouon contnned in § 802.20 of the
+:iee. This amendment was proposed in

\r.e Federal Register of August 1C. 1979.

23 FR 47095 anc was pubitshed in final

ferm ir the Federal Register of

Novem! er 21, 1979 45 FR 60781 The

second amensment replaced the
requirement that centa:n revenud data
for the vear 1972 be provided in the
rsoufczhion anc Repert Formwiina
recuiremen that comparacie dsia be
provided forihe vear 1977 This change
was made because ota! revenues for
the vear 1877 broken dowr Dy Stancard

Irdosiriai Classificanon {SiC} codes

became avaiabie from the Bureau of the

Censue The amendmern! appeared :n the

Federal Reginter of March 5. 1980, 45 FR
14205. and was effecave May 3. 1580
The third set of changes were
published by the Federal Trade
Commission as proposed rules changes
in the Federal Register of July 8. 1941,
46 FR 38710. These revisions were
designed to dlarify and improve the
effectiveness of the nules and of the
Notification and Report Form as well as
to reduce the burden of filing
notification. Several comments an the

proposed changes were received dunng

the comment penod. Final rules which
adopted some of the suggestons
received dunng e comment penod but
which were subsiarually the same as
the proposed rules. were publisned un
the Federal Register on July 28. 1983. 48
FR 34427, and became eifecuve on :
Augus: 29. 1983.

In addinon. the Notificanon and
Raport Form. fouad in 16 CFR 803
(Appendix}. has been revised twice. The
new versions were approved by the
Oifice of Management anc Budget on
December.20. 1981. and February 22
1952, respecniveiy. Since that lime the
Nouficatior and Report Form. inits
curren: version with some addiiofia
mino- clanficauons. has heen approvec
by the Office of Managemen! and
Budzet. The most recent approval came
on Sepiember 14. 1984 .

The genesis of this set of proposed
changss to the premerge’ notificanon
rules 1s @ conunuing effcs by the
Cormission to reduce the burden of
filinz premerger aoufications. That efio:t
was the focus of a Nouce of Request for
Comments the Comrussion pubuished in
the Federal Register on Julv 2. 1982, {57
FR 29182). Witn two excepuions the
amendments to the rules proposed 11
this Notice are based oa that Request
for Comments. the comments recerved
as a result of that Request. and reiated
burden reduction efforts. The proposals
seek to accomplish this reduction by: (1)
Narrowing the types of acquisitions that
mus: ba reported through the .
notification process. (2! reducing the
documents or information that must
accompany asuficatons. arnd {3}
clarifving the meaning of the ncufication
rules. The two proposals that do rot fit
this descriptior. are discussed separately
below.

The 1982 Reques! for Comments
outlined four approaches to reducing the
burden of the notification Progra=. three
¢f which form the basis of sormr of these
proposed a=mendments to the reles The
approaches 10 hurden reguciion €1
which comments were requesicd
included: narrowing the coverage of the
rules by raising the dollar threshoids
tha! determine which acquisitions must

be reported: setting separate higher
dollar repornng thresholds for
scquisitons in some industries:
eliminating one or more of the
successive reporting requirements for
additional acquisitions of voung
securities: and. allowing persons filing
sotifications to reference information

nd documents filed in previous
notifications. rather than require them to
resubmit those materials.

The Commission is proposing to raise
one of the dollar thresholds that
determine the coverage of the rules but
not the one discussed in the Request for
Comments. The Request discussec
raising the statutory $15 million
minimum size-of-transaciion cntena of
section 7A(a)(3)(B) to $2s million. This
discussion was premused in part on
staustics from ransactons filed in 1981
showing the enforcement agencies had
demonstrated a lower leve! of interest:n
ransacnons of less than $25 million. It is
clear from statistics covering 1982 and
1983 that the pattern of lower
enforcement interest does not persist n
the subsequent years. Consequentiy :xe
Comeassion has not pursued that
approach.

The Commussion has. however.
included three proposals 1o this Notice
that would narrow the coverage of Le
rules. In proposal 6. the Commssion
would raise the doilar threshold in
§ 802.20(b} and thereby reduce the
aumber of acquisions valued at 813
million or less that are reportadie. In
proposal 7. the Commission wouic acc 3
new rule. proposed § 802.35. 10 exemy!
the acquisition of an employer's vounz
securities by certain employee Uusts in
proposal 4. the Commission would n2
longer require 3 notificanon for ceriain
small acquisitions where the parues hac
previously filed a noufication.

The Commission has not found a
basis for establishing separate
thresholds for different industnes The
Request for Comments noted doubts
that such system could be devisec.
Further stucy has confi med the
difficulty of defining industries and
establishing separate threshoids. [n
aroposal S. however. the Commussicn
wouid establ:sh a higher thresnold for
acquisiuons of carbon-based munerais :°
proposed § 802.3 and would exemp:
ennireiy acquisingns of ceriain hinds of
real property that are defined =
preposed § 802.2.

The Commussion has not sroposed 'C
eliminsate any of the sequeniiai
thresholds for reporting ncreasel
holdings of voting securiies. The
Commission continues (o find an
inc-ease in the percentage of secunnes
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1 by a perscn to be a matter that can
uave competitive significance.

The Commission adopted the
suggestions in the Request that persans
filing notification should be permitted to
incorporate by reference certain
previously submitted documents and
information when it promuigated
§ 802.3(e} in 1983 (48 FR 34438 (July 29.
1963}). On the basis of experience with
this rule the Commission would in
proposal 10 now further reduce the
materials thet must be submitted with a
notification. A new section. proposed
§ 803.9. would repisce existing
§ 802.3(e). In proposal 12 the
Comm:ssion wouid aiso reduce the
informaton required by the Notification
and Report Form.

In addiuon to these approaches. the
Commission seeks to reduce the burden
of the notification program by s series of
amendments to clanfy the mesning of
these rules. largeiy by codifying infcrmal
interpretations o the Commussion stafl.
These amencments inciude: a method of
calculanng the assets of a newiy-formed
enuty in proposal 2 a method of
caiculanng the percentage of voung
securities a person hoids in proposal 3. a
descrption of acquisitions that are
axempl because they are 1 the ordinary

wrse of business in proposal S: the
..quirements for giving notice to an
acquired enuity in proposal 9: the ume
when the statutory waiting penod
beg:ns for notifications of the formation
of joint ventures in proposal 11. snd 3
senes of changes to examples in the
rules to reflec: amendments ta the rules
in propesal 13.

Finally in proposal 1 and proposal 8
the Commission addresses matters other
than burden reduction. Preposal 1 wouid
ac< a new rule to cover a form of
transacnucs :hat has become
Increasing!v prevaient. The proposed
rule wou:c reguire persons (o file
noufications for acquisitions mace
through entities whose pnincipal purpose
is to make the acquisinons % if the
acguisinors had been made directly. |
Proposal ¢ would eiiminate a little used
eassiON 1O ensure (4l ceriain
scquisitons are sudjec: to mean:ngfui
antiirustreview.

The Commission invites interesied
perscns to submut comments or the
nature and scoze of the preblems
descnbed in the Propeosec Statement of
Basis and Purpose as well as the
apcroprizieness of the preposed
amensments 1o the rules as soivtions o0
thoes araziems The Comm.ssion invites

‘ecial attention to preposal l

.ancerming the Tacguisition vehicle”
reiel zroposal 5 {conzemming the
exempucn of ceriain kimds of assets).
proposal 6 ‘concerning an incre2se in an

exemption threshold) and proposal 7
{concerning ao exemption for
acguisitions by employee trusts)
because each of these determines for a
substantial number of cansactons
whether an acquisition must be
reported. In addition proposals 1 and 7
deserve atiention because these
smendments respond to ongoing
developments in the form and maaner of
making scquisitions.

The thirteen proposals in this Notice
are arrangec. to the extent that clear
exposition permits. in the order they
would appear in the Code of Federal
Regulanons.

List of Subjects
16 CFR Por:s 801 and 802
Anntrust. )

16 CFR Por: 805

Antitrust. Reporting and
recordkeeping requrements.

Proposed Statemeant of Basis and
Purpose for the Commussion’s Revised
Premerger Nonficaton Rulss

Authority

The Fedrrai Trade Commission
proposes these amencments 10 the
premerger notification rules pursuant to
secuon TA(d) of the Ciavton Act. 13
U.S.C. 18a(d}. a3 added by secaon 201 of
the Hart-Scott-Radino Anttrust
Improvements Act of 1976, Pub. L. 94~
43S. 90 Stat. 1390.

L Sections 801.1(n) and 801.5
Acquisition vehicles

The Comrnission proposes to amend
its rules to require persons intending 0
make acgquisiions through cerain
entties o fiie notifications as if they
were making those acqusitions directly.
Although the premerger notfication
rules subject many indirect acguisitons
to anticrust review, acguisiions made

. by entities that are not "controlled” by

other persons frequently are a0t
reportable. The Commussion has
coricluded that such acquisitions should
be reportable if the enaty's main

function is to make the acquisition and if

the acquisition would have been
reportable hac the entity’s owners made
their acquisitions directly instead of
through that eality {or "acguisiticn
vehicle”). The Commission proposes (0

.add a new rule, proposed § 801.5. t0

require owners o fiie notifications for
acquisitions made by enuties deeme< (0
be acquisition vehicles. The delimution of
the term “acquisition vehicle™ would be
placed in proposed § 801.1(n}.

For tax and other business reasons.
many acquisitions are made by & newly-
formed entity. The owner of that entity

typically contributes the capital or
arranges for loans that are used (0 maxe
the acquision. Commonly. after an
acgquisition is completed the legal
existence of aither the scquired entity or
the newly-formed eatity is dissolved in 3
statutory merger.

In most transactions. this formation of
an egtity to make an acqusiuon has no
effect on the parties who are required 1o
file premerger notfications. Typicaily
the newly-formed entity is a whoiiy
owned subsidiary of an existing
corporation. Because. pursuant to
§ 801.1(a)(1). the subsidiary 1s canuoilec
by its parent corporauon. e ruies ceem
the “ultimate parent enuty” to be the
acquiring persor.. Accordingiy the pre-
existifig parent corporation is raquired
to file a premerger notiication whether
or not it creates a subsidiary to eliect
.the scquisition.

As the Statement of Basis and
Purpose o § 801.1{a}({1] notes. if s
were not the result “the ultimate paran:
entty would be able to evade the
requirements of the act by manipuiating
the {subsidiary].” 43 FR 33436 (Juiy 31.
1978}. Quite apar: {rom the question of
evasion. that filing obligation is
appropnate because the parent
corporation is the real party mmnterest.
The subsidiary. whatever the reasons
for its creation. 13 not & funchoning
business. st least not untii the
acquisition is completec. It 13 a shell
incapabie of corporate aciion unt
capital and corporste purposes are
suppited by its owner. The ulumate
parent entity 1s. therefore. the acqu:mng
person. Moreover. it is the controi
obtained by the parent and the poteatia!
for anticompetitive effects from
combining its business with that of the
acquired entity that the act seers 0
have the enforcement agencies review

These reasons for requiring
notifications alsc apply to some
acguisitions in which owners of
acquinng entities do not fit the
premerger ruies’ defimtion of aa
“git:mate parent ennry.” If. for exa=ile.
four corporations each acguire 25
percent of the voting secunues or asse:s
of anather corporation, the acguisiicn
would be reportable (assuming the ac: ¢
size-of-person. size-of-transacuon anc
other notificaton critena are satisi:ec!.
The four separate transactions wou:s 2e¢
examined to determine if ownersz;
the acquired person’s vouing secur.ues
or assets by any of the four s likely 12
lessen compesotion. If. for puposes of
acsuinng the voting secunues. the four
were to creste an entity to make the
acgu:sition. the anntrust interest:n the
gransaction would be unchanged. In iact.
such acqusitons typically are followec
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;7 a statutory merger that is not sabject
10 the rule’s notification requirements
and that transfers direct ownership to
the four owners. In those instanc=s. pot
only is the antitrust interest in the
transaction the same asin2a direst
acguisition. the resuiting legal mzhts in
\he business are identicak each would
then directly own 25 percent of the
shares of the acquired business.

Nevertheless. existing rules do not
corsider any of these owmers to-be 8
parent of the scquiriog entity {(because
they do not control the entity as that
ter is defined in § 801.11a)(b). i.e.. none
hus either 50 percent of the voting
securities of the entity of the contracrual
power to designate a majority of its
haard of direztors). Although tbe
obiective critesia of the existing rules.
like the one defining corzol have been
the key to making the premengss review
program werkabie in mast
Ciroumstances. the consequence here is
{=a! cwners may not be requited 9
rzoar the acguisition. In faci the
trarzaction mght not be reportatle by
anvone. )

Two examaivs illustrate kow tha rules
g2 mot alwuvs muke such Tansaclions
reporeable 2ad wh thot rescllis
inapproprizte. If the enuty formed for
the purpest of making the acguisition is
« parinersiug. ils owners arc aot
requircd ‘o report acquisitions made by
the extiinv. If the eatity is 3 corporale
joi=t veniure. the transaction alsc may
not be regortabie.

The partnesship russscuon is easier
w follow. Assume the fous corporations
act competitars of each other and of tke
fir= to be acguired. Assume further that
each firm is valued in excess of S1
Luil.on. The formation of the pariaership
is not reporiable because § 801.40
covers the formatior of only
corporaticns. not gartnerships. The
scyuisition: by the partnersdup is aot
reportable because the par:ne:sb.ip does
not mect the size-ol-pegson test of
secsion TA(a)(2! (that is. it does not have
total assets or annual net sales of S10
million o7 more}. and it is aol controlled
by any other person. For reasons
discussed below in Liis Notice in
consection with the aroposed changes
to § 801.11. the premerges rules to.not
cour.! the aver Si biilion in cash that will
be coniribzted to make the acquisition.
{hus the parinership is consicered oo
small to be reguised to repaniits
acquisitions. Morccver. d parinesship

“ dues a0t fit § 801.1{bi’s defininon of a
conolled entiiy und=r exizung irformal
1teroretations Urless the parinesship
has othes assets. NG past of the
ransacticn will be reporiabie. even
though the size of the firms and their

market shares in this exanple suggest
that the acquisitron sbouid be closely
reviewed. _

The same trassaction. if perioed
through & corporats jomt veanue. wroald
ot be repartable if the acquisition we=
undertaken with loans (that were not
guarasteed by the persons forming the
corporatios) or if the voting securities in
the new venture were valued 8t $15
miltion or less. Section 801.40 counts
¢ash and loans extended of gosranteed
by the owners as assets of the foint
vencure. Thus only if te pewly-larmed
corporaton had received cash or owner-
guarznteed loans to make a $1 billion
acquisition would it meet the size-of-
persscn citesia of section TA(a)(2) of the
act And only if the securities were
values 3t more than 513 million would
size-of-transaction cTitena be met and .
the transaction not be exempt under
§ 802.20. If either citeria is not met. the
{ormation of the ccrporate joint venture
would not be reportable. The failure to
reguire the reporting of acquisitions by
newly-lormed entities whose only assets
are cash or loans (see discussion of this
issue in propasal 2 below) hzs become 8
significant omission in certatn
circumstances because of the growing
popularity of leveraged buyouts i
which loans are secured by the asse!s
being purchased. If the {our compelitors
obtained inancing in the manner
described or valued votng secunties st
§15 muilion ar jess. neither the {ormation
of not the acquisition by their corporate
joirt veature would be reportable.

Eves if the formation and subsequent
acguisition were reportable, the result
under the existing rules would not
provide a fully satisfactory opportunity
10 review the acguisition. Because e
formaticn and acquisition transacuons
would be reparted separately, the
notification of the {ormation would
show severa: fizms forming & joint
vennure corporafion which at that time

_had no business. The second transaction

would show that corporation (or
“acguisition vehicle™) acquiring an
existing business. In neither case would
the notification by the newly-formed
company be directly helpful for ancirust
anaiysis because it has no business and
canaot reflect on its notification form
the poteanal snticompetitive effects of
the acquisition. And because the timing
of the notification requirements for the
two transactions are separate it is
possible the enforcement agencies could
lose the advantage given them by the
scl io obtaining information from the
owners of the new corporation through
requesis for additional information. y.
for example. the acquisition vehicle
were formed sixty days prior 1o filing for

the subsequent scguisition. the
enforcement sgencies might have no
indication of what s the intended targe!
and no basis for preventmg the joint

. yeature iL by itsell. it does not violate

the antitrust laws. When the acquisition
vehicie files for the subsequent
acquisition. it motification is likely to
provide little indication of the
competitive overiap that could exist as 3
result of the transition. Moveover. the
owners might be bevond the reacs of the
enforcement sgencies’ demands through
requests for additional informaton.

In order (o ensure acquisitions by
newly forraed non-controlled entities are
reportable and an opportunity for
examining compelitrve consequences of
such scqusitions. the Comrzission
proposes to treat such transactions as if
the owners of the acquisition vehicle
had directly acguired the voting
securities or assets of the acquired
person. The existing defuution of
~person” in § 801.1(al(1} is designed 1o
prevex: avoidance of reporing .
obligations by making the formaton of
subsidiaries irrelevant. Similariy.
proposed § 8015 would eiirunate ail

" pquiry inte the regsons owners chose

the orgamuzational form used to maxre an
acgusivon The proposai sbouid reduce
any bias crealed by existing rules (o
struchure ransacuoos io less efficient
form io order to avoid filing a premerge’
pouficzuon it would theredy
supplernent § 301.90 which requires such
ransaciions o be reporied if the
crestion of the acquisiuon vehucie had
~the purpose of avoiding the obligation
to comply with the requirements of the
ac.” o addition to sbaping the reporang
obligation sccordung 1o the substance of
the transaction rather than its form. the
preposal would eliminate the anoma.¥
undér existing joint venture rules that
makes it possibie for a persor scquinng
voting securrties Or assets (twougr
newly-formed entities) to compiete 13
waiting period belore the waiting pericd
for the newly-formed entity's acquisition
begins. -

The Comrmission believes it has
sathority, with the concurrence of the
Attorney General. to teat these
scquisitions as if they were made by the
owners of the acquisition vehicle on the
following grounds: the requirement in
secton 7A(a) of the act that persons
who acquire votng securities or assels
“directly or indirecdy” file notifications.
the authority in section 7A(d)}2)A]) to
~define the terrns osed in {the act]”
including the tevmms ~directly.”
“indirecty” and “bold:” and the
authority in section 7A(EN2UC) to
“prescibe such other rules as meY be
necessary and appropriate 10 carTy out
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2 purposes of [the act]™ including
tresting transactions which have similar
characteristics in the same manner.

The Proposed Rules

The propased acquisition vehicle rules
have five principal elements. First,
§ 501.5(a) states the general rule that
scquisitions of voting securities or
asseis by an scquisition vehicle are
stiributed to its owmers on 2
proportional basis. Second. an
acquisition vehicle is defined in
§ 80.1.1{n] as an entity formed or svailed
of principally for the purpose of making
acquisitions. Third, § 801.5{%
establishes the method for calculating
the number of vating securities that will
be sttributed as a result of an
scquisition by the vehicle. Fourth,
§ 801.5(c) does the sacie for calculating
the value of voting securities and assets
that are attributed. Fifth, § 801.5(d)
describes the Groumstances in which
voting secunties and assets will no
longer be atributed to owners of
acquisition vehicles.

The Generz/ Rule

Proposed § 801.5(s) is designed to
treat owners of acquisition venizies as if
they were the acquisition persons

iking the scquisitions directly without
«:e agency of the acquinng vehicle. The
effect of this paragrach and these
proposed ruies is 10 require an owner of
ar acquisition vehicie to fiie a premerger
notification in circumstunces where the
proportion of the acguisition attributed
to it and any other voting securities or
assets it holds combine to meei or
exceed one of the reporung threshalds
of § 801.1{h). Proposed § 801.5 does not
alter the reporting obligation arising
fom the formanon of a join? veature
under § 801.40 or the reporting
obligatinn of the acquisition vehicle.
wiich may be required to file
separaiely. - .
The Definition of Acguisition Vehicle

The definition in proposed § 801.1(n)
is formulated to include as an
acquintion vehicle any entity that
makes an acquisiuon but conducts littie
or no business acuvity apart from .
activities invoived in maxing the
acquisition Thus. the definition applies
to any type of ennity (corporation.
parmership. trust. etc.) or combination
of entities. whether newly-formed or
already existing. a3 long as its principal
purpcse is tc make ar acquisition. The
4definiticn is not himited 10 entities

eated as evasion devices. Th:s rule
«pplies to all new entines éven where
the formaucn of the extity 1s dictated by
sound business reaszns. It includes all
entities except those that are

established ongoing businesses.
Owners of an ongoing business are
required to report acquisitions of that
business only if the transaction meets
the criteria of § 801.90. that is. if :
stuctured “for the purpoae of avoiding
the obligation to comply with the
requirements of the sct.” This is made
clear by & proposed new example to be
added to that rule.

The Number of Votng Securities
Acquired

Section 801.13 establishes the method
of determirung how many voting
secunties are held as a result of an
scquisition. According tc that sechon.
an acquiring person hoids alresdy heid
voting securities, those to be scquired.
and, as a result of proposed §801.5.
those teated as beid or to be held.
Proposed $801.5(b) provides the formula

- for determining bow many shares heid

by the acquisition vehicle are stimbuted
to each of its owners. Paragraph (b}
establishes two methods. one for an
acguisition vehucle that is a single
corporstion and the other for all other
kinds of scquisition vehicles.

Where the single corporation rule
applies. each owner multiplies the total
nurnber of voting securities which will
be heid by the scquisition vehicle (for
exzample. 1000) tirnes the percentage of
shares in the vehicle the owner holda
{for exampie. 25 percant} and that will
give the number of voting securities to
be treated as acquired through the
acquisition vehicle (that is. 1000 x .28, or
250 voting securities). These voting
securities would then be added to any
other voting securities heid by the
owner to determine if it had a reporang
obligation.

In other circumstznces the number of
voting securities helc by each owner is
determined by the owner's beneficial
interest in the acquisition vehicle. The
use of benefical ownership citeria is
designed to facilitate the calculation of
proportional interests where & series of
enaties including corporations snd
partmerships obtain complex interests in
an acquired entity. For these
transactons the formula is the same:
only the calculation of the percentage ia
different Each owner multiplies the
total number of voting securities the
acquisition vehicle will hold by the

larger of the following ratios: {1) the

proportion of profits of the scquisition
vehicle to which the owner would be
entitled if all profits were distributec: or.
(2) the proportion of assets to which
each owner would be entitled upon

- dissolution of the acquisition vehicie.

The Value of Voting Securities and
Assets Acquired

Section 801.14 establishes the method
of determining the aggregate value of
voting securities snd assets heid as &
result of an acquisition. The aggregate
total for each owner includes. among
others. voting securities and aasets
acquired by the acquisitioa vehicle that
are attributed to it by proposed
§ 801.5(¢). The attribution rules of
paragraph (c) are calculated in the same
fsshion as the pumber of voting
securities are caiculated under propcsed
§ 801.5(b). The difference is tha: the
dollar value treated as acquired by the
owner is determined by multiplying the
aggregate value of voting secunties and
assets held by the acquisinon vehicle
instead of by multiplying the total
number of voting secuniies heid by the
scquisition vehicle.

When Attribution Cecses

Proposed § 801.5(d) declares that
vating securities and assets held by an
eatity shall not be treated as held by ity
owmers whea the entity ceases to be ar
acguisition vehicle. An entty ceases o
be 22 acquisition vehicie. pursuunt ta
the definition in proposed § 801 1{n}.
when it commences aclive management
of 4 business.

Affigovits Required

The Commission preposes (o estiblbs!.
new procedures to inform the scquired
person of the acgquinng enuty’s status s
an acquisition vehicle and the
consequent obligation of the acquired
person to file notifications in response
to filings by the owners of the vehic'e.
The new requirements are similar to
those required by existing and propossd
§ 803.5(a} which requires persons buying
voting securities to notify the issuer of
its obligations o file 8 premerger
notification form. The new procedures
will require owners to attach an
affidavit to their notification and repor!
form= stating that they have notified the
acquired enaty of the owner’s status as

" an acquiring person. The proposed

procedures would be contained in a new
paragraph (c) of § 803.5 These
amendments are discussed and set out
in proposal 9 of this Federal Register
notice.

E¥Xec:s on Other Rules

In addition to rules 801.13 and 80 .34
mentioned above. severa! other mules are
affected by the addition of the
acquisition vehicle rule. Th:s secton
mentions some of those rules. This is auf
an exhaustive list. nor does it provide
comprehensive weatment of each rule
discussed.
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Section 801.1{a)(2) Entity: The term
“acgquisition vehicle” is & .
characterization of the legal status of an
entity. Thus any entity—-corporation.
partnership. trust, etc.—is an acguisition
vehicle when it meets the definition of
proposed § 801.1(nl.
Section 801.11b) Control:The
acquisition vehicle ruies do not alter the
definition of control or the roles based
on control. Thus an entity may be both
an acquisition vehicle and controlled by
an ultimate pareat entity. Where both
statuses exist. persons hoiding a
minority of the voting securities of the
aczuisition vehicie will bave therr
obligation to {ile notifications
determined by proposed § 801.5. Persons
heolding 3 majonty of the voting
secunities in 3 corporate acquisition
vehicle will be the vehicle's ultimate
parent entity and will be required to
report accordingiy.
Cerain premerger sules that come into
operation oniy when an entity is
controlled never have an effect on
owners of minonty interests of
acquisition veaicies. For example the
- “secondary acgeisibons” described in
§ 801.4. the “controiled issuer” threshold
of § 802.20(b)} and § 802.5i(b) all require
the person acddressed in the rules to
hive a controlling 1nterest.
Sec:ion 801.3¢¢] Hola: The premerger
rales’ “hoid” concept is the means by
which the acquisition: vehicle rules are
integrated with the rest of the ruies.
Propuscd § 8015 requires owners of
scquisition vehicles o treat the number
of voung secunites and the value of
a<sets heid by the vehicle as held by the
rwmers on a proporuonal basis.
Section 801.2 Aczsuirmg and
Grguired persons: Ias through the
opecation of the hold soncept that the
ow=ness of an acguisition vehicle become
“acquiring persons” when the vehicle
~ahgs an acquisition. However owners
ds not automaticaiiy become “acquired
persons.” ln a transaction descnbed by
£ 801.31. for example. those accepting a
non-cash tender ofier of the acquisition
vehicie's securities wouid not hold
voung securities of the owner unless the
vehiclie were also a controlled person.
Owrners do not become acquired
pessons solely because the vehicle is an
acquired person. .
Secion 801.20 Value of voting
~~rurities and assets to be acquired:
Whes an acquisition vehiclc acquires
asse:s of voung secunties. it must value
tem ip accordance with § 801.10. The
s =scs of the vehicie then appiyv
rupesed § 807.5ic) to determuine the
poruon of that value attributatle to each
nlthem.

Sccrorn 891.:2 [2) cad (b)
Celzyloting percentcges of voting

securites: Whe an acquisition vehicle
acquires voting securibies. each owner
prust first determine the mumber of
voting securities of each class attributed
to it by proposed § 80LS{b). and then
calenlate according to proposed

§ 801.12({b} the percentage of voting
securities it holds.

Secuon 80120 Acquisitions
subsequent to exceeding threshoid:
Owmers of scquisition vehicles are
required by § 801.20 to recalculate their
entire holdings to determine if as a
result of the vehicle's acquisition the °
owners will meet or exceed a reporting
threshold. Similarly. owners must
calculate whether they continue to
qualify for the fve year exemption
provided by § 80271 or the amended
tender offer exemption of § 802.23.

Secction 801.30 Tender offers and
acquisitions of voting securities from
third parues: As with other rules. each
owner must determine for itself whether
it has reporting obligations under
§ 801.30. If such obligations exist. the
acquisition velucle cannot acquire
voting securiaies until all of the statutory
waiting gJeriods have expued. To take
down shares before then would transfer
the shares to a person {one of the
ownerss) ic. violaton of the premerger
rules. The acquired persor must file a
separate gotification in response 1o
filings from each owmer. .

Sec:ion 801.30 Formation of joint
venture or other corporguors: Owners
¢z have an obiigation to file
notificatiors for the formation of an
acquisinon veucie under § 807.40 as
weil as a separate obligation to report
acquisitions of the vetucle under
proposed § 801.5. The vehicle also can
have s separate obligation to report
when it makes acquisiuons.

Proposed £ 802.1, 802.2 and 802.3
Acquisition of assets: When assets are
attributed to owners under these
proposed rules. they maintain the
exemp! or non-exemp! character they
had as a result of the acquisition by the
vehicle. Thus when a vehicle acgquires
substantially all the assets of an
operating division. s oge-third owner
cannot claim it need not report the
transaction because it hoids only one-
third of the scquired entity's asse!s. The
owner has an undivided one-third
interest in all the assets and therefore
the transacticn is not exempt.

Secion 802.9 Acguisition solely for
the purnose of invesumert In contrast to
assets. a specific nurnber of shares held
by the vehicle can be and are attributed
10 each owrner because each share
represents an undivided interest in the
acquired entity. Nevertheless. the
Commission believes that the intent of
an acquisition venucle to acquire contol

of an entity is 8 factor indicating that
mone of its owners hxve the “solely for
the purpose of investment™ mtent
reqorred for the exemption established

" by § 8022 At the same time the

Commission recognizes that attributing
such an iatent in all acquisitions will
create reporting obligations for passive
investors m. for example. leveraged
buyout tramsactions where there is no
intention to alter the management of the
business and no desire by those
investors to play any role in the
management of the business. As these
passive nvestors are unlikely to raise
antitrust concerns by their acquisitions.
the Commission would welcome
suggestions on how to exempt them yet
include others who are part of a plan to
tracsform an acguired egtity.

Exemp! transacdons generally: in
general the exempt character of a
transaction is not affecied by the
attribution of assets or voting secunties
pursuant to proposed § 801.5. For
exampie. transfers to or from s federal
agency {exempted by section TA(c}{4}]
or ransactions subject to the approval
of the Federal Deposit Insurance
Corporation {exempted by secion
7A[c)(7)) will be exempt for both the
scqusition vehicle and its owners.
Owmers need not report transacticns on
the basis of acguisitions made by their
acquisition vefucie if the owners would
be exemnpt from reporting a direct
scquisition equivaient tc the one
sttibuted to them by proposed § 801.5.

A. Authority

The authonty for Parts 801803
continues to read as follows:

Autbority: Sec. TAld) of the Clayton Ac:. 1§
U.S.C. 18a(d}. a3 adcec by sec 201 of the
Han-Scott-Rodino Anutrust Improvemen:s
Act of 1878, Pub. L 94—435. 0 Stat. 1230

B. The Commission proposes to
smend its rules by the addition of
§ 801.1(n). § 801.S. and an Example 3 to-
§ 801.90. as set forth below.

PART 801--COVERAGE RULES
§0801.1 Definttions

. . . -

(n) Acguisition vehicle. The term
“acquisition vehicle” means ary entity
or series of entities formed or avaiied of
principally for the purpose of acquiring
voting securities or asse!s. An ently is
(or a series of entities are) an
acquisition vehicle notwithstanc:ag thet
the particular orgamizationa! form fe.2.
pannership, corparation. eic.) chosen
furthers a legitimate business purpose of
that the enury engages {or enulies
engage) in incidental or munor business
activities prior to the scquisition of
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“nting securities or assets. An entity
ses to be an acquisition vehicle when
-.¢ entity commences active
management of a business other than
the business of acguiring voting
_securities and assets.

Examplies: 1. A parnership is formed by a
corparation. A. gnd two individuals, B and C.
A has annual net sales of $1 billion and is
entitied 10 40 percent of the profits of the
partaership (or 40 percent of the assets ypon
dissolution). The partnership. which kas o
business of ils own. acquires Oldco for $30
mullion with bunk loans guaranteed by A. B
and C. The partnership is an acquisition
ver.cle regardless of the purose for which it
waus [ormed. Decause at the ume it acquired
Oidcu s sole funchion was (2 maxe the
scquisstion. Because Carporation A s an
acquisinon vehicle. "A " wili be required to
report the acquisition of Oldco pursuant to
§ 8C1.5 unicss the transaction is otherwise
exempt. "B~ and “C” may aiso be reguired io
file rotifications if they meet the size-of-
persca and other reporung cntena.

2 Newco is formed by corparations A.B. C
and D. for the purpase of buyiig and
re-atalizing Olaro. Each corporauon has
snuual net seies or to1al assets 1n excess of
$71 builion. At the lime Neweu is formed. A
corindutes a palent that will make the
operanons of Cldco more compentive. 8
enntrbutes $15 million to be used to acguire
Oldeo. C contnibutes a ileet of rucks which
wil} be used to deliver Oldco products and a
© cory which s sold to obtain the remainuing

muilion neeged to acquire Oldec. D
wantnbutes $10 rruliion in capntal to be used
o ren:tqii2e and expand the Oldeo
oper itions Newco is an acguisition vehicle
bevause the prinmpal purpose for wien it
wuas formed was to acgutre Oldco. Lt had no
bu<iness cperations prior 10 that acquisition.
The con'nbution of the patent snd capital
4ndJ the saie of the luctory are inaidental to
that acqwisihon.

3. Assurne the same facts as 1 exampie 2
excep! that Newco wasinitially formed as s
subsidiary of A corporation 0 export A's
products. Although the corparation was
formed and « board of directors met. the
rorporation never began operaucns. Three
vears later A contr:buted 115 patent to Newco
and sold shaes of Newco o B.Cand Don
the terms outlined above whez the four
corpurstions decided 1c buy Oldeo. Newco is
8N acquisiion vehicie because it never had
any husinees operanicns and is now being
avaiied ui pracipally for the purpose of
acguining Qiczo.

4. Nawco. an acquisition vehicle. transfess
all 1ts assets in exchange for 40 percent of the
voting secunities of Oldco. Newco uses its
Ot!deo secunues to nominate directors of
Oldco. Newco ceases to b an acquisition
vehicle whes it begias to direct or parncipate
in the maragement of Oldco notwithstanding
that Newco's oniy assets are voting secunties
of Oldeco.

§ 801.5 Acguisitions by an acquisition
“cle. .
.a] Owners (holcers of voting
securitizs. pariners. etc.) of an
scquinition vehicle shall. until the event

descibed in paragraph (d) of this
section. be Teated under these rules as
if they also hold on & proportional basis
voting securities or assews held by the
acquisition vehicle. :

(b} The sumber of voting securities
held by an acguisition vehicle that are
treated as if they are or will be heid by
ench of its owners shall be calculated as
follows:

(1) If the acguisition vehicle is a single
corporation or a single corporation and
wholly owned subsidiaries of that single
corporation. the number of any class of
voting securities atributed to each
cwner is the total number of each class
of voting securities heid by the .
scguisition vehicle multiplied by the
percentage of voting secunties issued by
the single corporation held by each
owner.

(2} In circumstances other than those
described by paragraph (b)(1} of this
section. the number of any class of
voting securities attributed to each
owner is the total number of each class
of voting securities heid by the
acquisition vehicle multiplied by the
larger of the folibwing ratios:

(1) The proporuon of profits of the
acquisition venicle to which each owner
wauld be entitied if all profits were
distsbuted: or.

{ii) The proportion of assets to which
each owner becomes entitied upon
dissolution of the acquisition vehicle.

{c) The value of voting securities and
assets held by an acquisition vehicie
tha! are treated as if they are or wil be
held by each owner shail be calcalated
as follows:

{1] If the acquisition vehicle is & single
corporation or a single corporation and
whollv owned subsidiaries of that single
corporation, the value of an acquis:ion
attnibuted to each owner is the value of
voting securites and assets held by the
acquisition vehicle multiplied by the
percentage of voting securities issued by
the single corporation held by esch
owner.

(2} In circumstances other than those
described in paragraph (c}(1) of this
secuon. the value of the acquisition
sttributed to each owner is the value of
the voting securities or assets heid by
the acquisition vehicle multiplied by the
larger of the following ratios:

(i) The proportion of profits of the
acquisition vehicle to which esch owner
would be entided if all profits were
distributed: or.

(ii] The proportion of assets to which
each owner becomes entitied upon
dissolution cof the acquisition vehicle.

{d) When an entity ceases {or a scries
of entities cease) to be an scquisition
vehicle. the voting securities or assets
held by that entity (or those entities]

shall no longer be treated as if they are
also beld by its (or their} owners.

Excmples: 1. A Carporation together with B -

Corporation form & partoership for the
purpose of buying Oldco for $100 willion. The
parmership forms Newco to buy the shares of
Oldco. The partersiup and Newco ere an
acquisiton vehicle because. pursaant to
§ 801.1(n}. they are a senes of entities {ormed
for the purpose of scquinng voung secuntes.
A bas1ctai assets valued at $1 billion. B
Corporanion has assets totailing 58 mullion
and bad net sales of 33 million in the
previcus vear. B is entitled 10 § percent of the
profits of the parmership and would receive
upon dissolution 10 percent of its assets.
Although "A” does not control the
parmersiup pursuant 1o § 801.1(b). it will be
required to file e noificanion because “A”
meets the size-of-person cnitens of section
7A(a}(2) of the act and because. pursuant to
§ 801.5. A has stovbuted 10 it an scquisiton
that meets the size-of-transa :uion critena of
section 7A{a)(3)(B) of the act. The vaiue oi
the shares in Oldco thet will be deemed
acquired by A is $85 million. that 1s. 100
mullion (the scquisiton price] imes 95
percent (the proporton of profits o which A
is entitled). “B” is not required to file a
notification both because 1ts asse!s and
annual net sales are less than the mummum
size specified in the act and because the
value of 1ts acquisition results 1n "B” hoiding
less than the 515 zuilion 1 assets and voning
secunties.

" 2 Corporations A. B. C and D formed
Newco | in which each held 25 percenar of the
voting secunties. Each corporsuon has
annual sales and total assets 1n excess of $3
billion. After [ormaton Newco | engaged in
na business activity because the business
opporranity for which it was formed
disappesred. Subsequently A. B. Card D
decided to buy Oldco for $100 mullion using
Newco |. Newco | then formed Newcee Ll 0
buy certain assets of Oldco and Newcs Il! 0
acquire the voting secunties of Oldco. A.B. C
and D corporations are each. pursuant io
§ 301.5. deemed to be scquinng SI5 miiien i
assets and voung securities of Oldco anc wiil
have to file noufications pnor to the
scquisition. They are sharehaiders of Newcu
L which. although formed for other purposes.
was at the hme it became s funchioning

" business entity used principally for the
purpose of acguiring Oldco. Newco | wiil also
bave to file s notificauvon for the acquisitton
it meets the 312¢ of person test of section
7A(a)(2) of the sct.

After the acquisition of Oldco and its
sssets. Newco [l was merged into Newces L.
Newco | then sought o scquire Otheroidce.
Because Newco | is no longer e corporate
shell with neglible business sctivity 1t
scquisition of Otherolden is no langer
attnbutable to its shareholders pursuan: 'o
§ 801.5. The obligation to file a nonficanen i
there is one. will rest solely with Newce .

§801.90 Transactions or devices for
svoidancs.
- . . L] .

Exampies: * *
3. Corporations A. B. Cand D. eack witk
annual net sales or total assets’in excess 5!
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Uion. decide to buy Qldeo for $100-
w...aon. Rather than acquire Oldeo directly or
£rom a new business entity to acquire Oldes.
the four corporstions decide on the following
course of action {or the purpose of svoiding
filing ¢ notification under the act. A.'B. C and
D corporations each acquire one quarter of
the outstanding secunities of Littleco for s
total of 1 million. Littieco is an established
sanufacturing concemn with annual net sales
and total sssets of less than $10 million. They
then lend Littieco $100 millios and cause it to
acguire Oldco. Because the purpose of
scguinng Oldco through Littleco (which does
not meet the size of person test of § 7A(a)(2)
of the act) was to avoid reporung the
transacion. the existence of Littleco as an
angoing corporation. will be disregarded.
Insiead Littieco wil be trested as tf it were a
business entity formed or availed of to
scguire Oldco pursuant to § 801.5. A", “B".
“C™ and “D” each will be required to repon
the acquisition of 28 percent of Oldco.

2 Section 801.11 Total Assets of 2
Newly-Formed Perscn

The Commission proposes to amend
§ 87.11 to codify a longstanding
informal position of the staff thata
newly-formed entity generally shouid
not include funds used to-make an
acquis:uon in deterrninig its size. Under
this prepssed rule. if an entity’s only
asse's are cash that will be used 1o

\e the acguisition and securities of

entty it is acguinng. it generally will

not kave to fiie for that acquisition
because the new eat:ty will be deemed
too small to mee! the act's size-of-
persor. test. Codification of this informal
position is intenced to limit coverage of
the premerger ruies o those situations
where ar antitrust violation is most -
likeiv to be present. that is. where one
business extity of a substantial size
acguires ancther business enuty of a
subsizriual size. The basic rule is
expia:ned beicw. The proposed rule
contains an exception where the new
enuty acguires asse!s or voting
sezusisies of mere than one person.

The Purpose of the Proposed Rule

A notification must be flied prior to an
acquisition oniy if the acquining ard
acguired persons mee! the minmumum size
cntema of section "A{a)(2) of the act. In
genera! this requires one of the parties
to have st least annual net sales or total
assets of $10 miilion and the other at
leas: annual ne! sales or total assets of
$100 million. Seztion 801.11 establishes
the procedure by which the size of
parties to an acquisition is to be
determuned. Exisung § 801.11 provides
that the annual ne! saies and total

"se's of a persen shail be the sales and

 sets stzted on its last regularly
prepared financ:al statements. It does
not direc:ly address the questen of how
to calculaie the size of a person that

does not have a regularly prepared
balance sheet. However, by implication.
the rule requires the preparation of a
balance sheet for persons who have
pone. See 43 FR 33474 (July 31. 1978). In
advising newly-formed persons of their
obligation to prepare balance sheets. the
Commission staff has advised that
acquiring persons should not include as
assets cash or joans that will be used to
make an acquisition. The Commission
now proposes to adopt this staff pasition
and incorporate it in a new §8C1.11(e)
which establishes the procedure for
calculating the total assets of newly-
formed persons. The proposed rule does
not aiter the manner in which ongoing
firms determine whether they meet the
act's size-of-person criteria. because
they have regularly prepared financial
statements subject to § 801.11(a}<d).

The distinction between the
calculation of assets for ongoing
business entities and newly-formed
entities is based on the competitive
potential of a newly-lormed entity and
on the certainty and simplicity of the
existing balances sheet ruie. In most
circumsances the size of an acquiring
person provides scme measure of its
competuve presence. Congress
conciuded that the amount of saies and
assets were useful citeria. These size
cTiteria can be musleading. however,
when applied to entities {ormed for the
purposes of making acguisitions. Such
entities typicaliy have had no sales and
frequentiy have no assets other than the
cash or loans used to make the
acquisition. In such circumstances the
acquiring person has no competitive
presence. The ac3uisition does not
combine businesses and thercfore
cannot reduce competition. The
transaction merely changes the
ownership of a single ongoing business.
Accordingly. the Commission has
conciuded that na purpose is served by
requiring such acguisitions to be
reported. The Gommission will not count
the cash which flows through the newly-
formed entity to make an ucguisition.
because those assets do not add to the
competitive presence of the business
entity which results from the
acquisition. (Of course. competition
could be lessened if the newly-formed
business were owned by current or
potential competitors of the person
being scquired. Proposed § 801.51s
designed to elex the antitrust
enforcement agencies to such
acquisitions by requiring certain owmners
of newly-formed entities to file
notifications.)

Similary. where the newly-formed
business acquires voting securities or
assets of one-person (including
secunties issued by entities withun that

person] in several transactions, the prior
possession of vating or non-voting
securities of that person genersily does
not enhance the anticompetitive
potential of the transaction. The already
acquired securities do not constitute a
business entity which whben combined
with additiooal securities of that issuer
will lessen competition. There is only
one blsiness being bought. However, if
the newly-formed entity acquires assets
or voting securities of more than one
person an anticompetitive combination
could result. For that reason an
exception in proposed § 801.11(e]
requires counting cash. loans and
securities in those circumstances and
would make such transactions
reportable.

Although it might be argued that
existing corporations also should be
directed to deduct cash or loans which
are earmarked for making the
scquisition and securities issued by the
entity being acquired from their total
gssets. the desirability of such a ruie s
more questionable. To direct that suck
deductions be made would require many -
persons to prepase & new balance shee!
to determine the reportability of
acquisitions. Rules explaining how to
prepare that balance sheet would
reintroduce the complexity of
compliance with the rules that the
Commissicrn eliminated when it
promulgated the existng financial
staterments rule of § 801.11 {see 43 FR
33473—4 {July 31. 1978)). The
considerations set out below confirm the
onginal conclusion that there is no need
1o revise paragraphs (aj-{d) of the
existing rule.

First. the existing rule. to a larzge
degree. automatically arrives at the
same result for ongoing corporations as
propesed § 801.11(e} does for newly-
formed corporations. Under the existung
balance sheet rule. loans made to
ongoing corporations for the purpase of
making an acquisition usually are not
included when calculating an acquiring
person’s lotal assets. Such loans are
normally made just prior to
consummation of the acquisition anc are
therefore not reflected on the person’s
last regularly prepared {inencial
statement. Consequently even if loans
ought not to be counted there is litile
need to deduct these assets because
they usually are not included. ’

Second. there is value to the
predictability and convenience of the
balance sheet approach of the current
rule even if it results in small
inconsistencies in measunng corporate
size. That approach allows the vast
majority of Tirms to rely on thetr balance
sheets to determine whether they have
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an obligation to file a notification
Businesses can quickly deterinine from
existing records whether they must file..
That convenience outweighs the value
of rying to make more precise or more
uniform the calculation of the dollar size
criteria (whrch are 3t best only very
preliminary measures of compentive
significance). Accordingly the
Comrmission will continue to rely on
regularly prepared balance sheets for
determining the size of ongoing
businesses. To do otherwise would *
unnecessarily complicate the rules.
introduce uncertainty about coverage
and make the process of caleulating nize
much more exact than is warranted by
the rough measure established by
Congress.

The Propased Aule
General Rule

Proposed section 801.11(e! states that
it applies only where the person does
not have z regularly prepared balance
shee:. As a practical martter the section
applies only (0 newly-formed entities
(that are not controlled by-any other
person}. Persons with outdated or
otherwise incompiete balance shests are
required to reccnstruct their financial
documents in accorcance with
paragraphs (a}-{d} of this section.
Jubseciion (e}{1) sets [orth the zeneral
.rule that ass=ts including cash or
securities are alwavs included ona
person’s baiance sheet. except for cash
that will be used 0 make an acguisition
and secunties issued by the acguired
person (or an eat:ty within the acquired
person!

The exclusion of cash. loans or
securities estabiished by proposed
§ 801.11(e} continues untl the acquining
person has a reguiarly pregared balance
sheer. This cxclusion means. for
exarmpie. that a series of separate
acguisitions of voung secur:ties of one
persan over a four month period by one
arquiring person will be treated as if the
separate transactions all agcurred at the
same time because the non-inclusion is
not encec by the first acquisition.
Ne.ther tn2 zash to be used 10 acquire
acdiuona! voting secunt:es ror any
vaung secuntes of the same acgquired
person already heid by the acquinin
person are counted as asse’s untl they
appear on its regularly prepared balance
sheet Thus. if the acquiring persen
withou! a regularly precared balance
shes: gecumilated S200 mullion in voting
sezunt.es of one person over the Tour
month peroed. it would not mee! the
siza-cf-perscn test f 1ts only 2sse's were
hose voting secunmties and cash to
acguire more voung secunties of that
same person. In contrast. the proposai

has no effect an the scquisition of
assets. Assels must be rellecied on the
newly-lormed entity's balance sheet as
soon as they are acguired.

The fr3t two examples Qluscate how,
in general. proposed § 803.11(e}
measures size. Example 1 iDuscates the
applicability of paragraph (e} whea only
cash is used in the scgaisition. Example
2 illustrates the applicability of the rule
when the newly-formed company has
non-cash asse!s. Example 2 also
fllustrates teatment of cash as an assel

.of an acquired person. Since the rule

only allows & person to exclude cash
“uysed to make an acguisition.” other

.cash is always included as an asset of 2

newly-formed acguired person in
determining its size.

Exceptions to the General Rule

As explained above, the general rule
of proposed § 801.11(e} is appropriate
because transactions that may pose an
antitrust concern are those n wiich two
or mare pariies of significant size
combine. In two circumstances. the
general rule cannot be spphied because
the underiying anntrust ratonaie does
not apply. These situations are {1} where
a new ennty acguires assets or vonring
securities of two or more persons. and
{2) where 8 new enory is formed to
make an acquisinon and the owners of
that entity mee! the size-of-pem3on
critenia and are therefore reqeired 0
report the Tansaction pursuant to
proposed § 801.5. The method in
proposed § 801.11(e}(1} for calculating
the total assets of a newly-lormed
acquired person requires separate
caiculations “for acquisitions of each
acquired person.” This mesns thatif a
newly-formed entity will acquire asses
or voling secunities of person A and of
person B. then. in determining il the
newly-formed entity is large enough 0
have an obligation to report the
acquisition of A. the newly-formed
entity must include as part of its total
asse!s the cash it will use to acquire B
and any securities of B that it holds.
Similarly. in measuring the size of the
newly-‘ormed entity to deterTune
whether the acquisition of B must be
reported the entity must include the
securities of A it holds and cash that
will be used 1o acquire assets or voting
securities of A. Exarmple 3 illustrates the
calculation of total asse:s when the

-newly-formed eatity will make two (or

more) acquisitions afier its formanon.
Newiy-Formed Acquired Persons

There appear to be gond reasons for
cre2iing 3 new exlily with lew asse!s
other than cash to make an acquisition.
Such transactions are frequent and. as
discussed above. unlikely to have direct

competitive significance. However, the
Commission is ook aware of good
bustmess regsons for Srasng & new
entty with cash as its primary asse! for
the purpose of becoming am scqersttion
target. nor is Yz & typical form of
transaction. Thus il does not seem
necessary for the premerger rues o
treat newly-formed acguired persons the
same as pewly-formed scquinng
persoms. Accordingly proposed
§ 801.11{e}{2) calculates the wal assets
of a newly-formed scguired person by
including all assets.

C. Commission proposes ta revise
§ 801.11(a} and add a new § 801.11(e} as
set forth delow. New language is :
indicated by arrowes: (» oew language -}

§801.11 Annual net saies and tote assels.

() The annual net sales and total
assets of & person shall include all net
sales and all assets held. whether
fore:gn or domestic. excep! as providec
in psragraph s-3 {d) »and (e}« of
this section.

. . . . .

»{e) Except in scquisitions in which

. § 801.40(c) 1s applicable. and subject o

the limitations of paragrapgh [d) of this
section. the total assets of:

(1) An acquiring person that does not
have the regularly prepared ficanciai
stalements described un paragragh (¢) of
this secuion shall be. for acquisition of
each acguired person:

(i} All assets held by the acquining
person at the time of the acquisiuon,

(ii} Less all cast that will be used by
the acquinng person as consideraticr i,
an acqguisition of assets from. or voung
secunities issued by that acguired
person {(or an eauty wittun tha: acguired
person) and less all secunes of (fe
acquired person {or an ent:ty within (Rei
scquired person}. and

(2) An acquired person tha: does nc!
have the regularly prepared finanwal
statements described in paragaph (c) of
this section shall be all asse!s heid by
the acguired persca at the time of the
acquisiion. -

»Exampies: 1. Assume that A 13 3 newly.

" formed company which i3 not conursilea b

any other entty and whose formaton s nct
subject t0 § 801.40 Assuzie also that A has
no sales and does not have the {inanc:al
statements descnbed in paragraph (21 of 1.t
secuion. A plans to borrow $30S millior :=
cash and purchase sewets from B for Oi70
miilion. A's total assets are determinsc by i
subtracting the $100 mullion that it wiii s o
scquire B’y assets from the $105 =:"hon :nus
A wil! Bave at the ume of the acguisicn
Therefore. A has total assets oi &3 =" o~
and does not meet the size-of-persas les” .
secuan TA{a){2}.

2 In example 1 sbove. assume e A .
at the fime 1t acquires B's assets. have 2%
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mullio= in cash snd a factory valued at $20
- quilion. A wiil exchange the factory and $80
million cash for B's assets. To determine A's
total assets A should subtract from the 35
miilicn cash it has borrowed the 580 million
thst will be used to acquire assets from B and
4dd the remainder (0 the value of the {actory.
Thus. A has total assets of $25 million. Even
though A will use the {actory as pant of the
consideration for the acguisition. the vaiue of
the {aciory must still beincluded in A's total
assets.

Note that A and B may also hzve to report
the scquisition by B of A's non-cash assets
(i.e.. the factzry). For that acquiniuch. the
value of the cash A will use to buy B's asse:s
is not exciuded from A’'s total assets. Thus. in
the acquisiion by B. A's total assets sre $108
[ SHYY.

3. in exarngle 1. assume that A borrews
$159 muiton to acguire S100 million of asse!s
{from person B and S45 mutor of voting
secu=ses of pessan C. To determine (s sizc
for purposes of its acquiriion {rcr= person B.
A scbstracts the $3100 million that it will use
{o- nat acsuisition. Thesc{ore, A has 10tal
c23es of $30 mullior for purpcces ef s
ac=siticn from B To determine s size with
tesocct w0 18 acgusiion fmm peescn C A
sUlracty tne S43 muilior that wiii be pad fese
C's vaung secumiies Thus. for garposes of us
erzmeison fr2m G A has (10tai 358213 ol $i0S
mohon. Suth acquisiiiens &g ihLreiore
2 “eli -

‘3. Section 801.12{5) Calculating
Percentage of Voling Securnities To Be
Heid or Acquired

Sestiam 801.12L! sets out the methsd
by which porsons 2re to determine the
percériage cf voting secunues of ez
issuer inal taey hold or will hold as 3
sie.' of an 3cguisition. The Commission
prepases (o refine the method to reflect
mo-e acouralely the amount of voting
infiucace one person has over another.
The language of the existing formulz.
wher anoies litesai’y. produces a
g-ossiy disicrted re=recentation of
voung power :f different classes of an
i35.8r's voting secur:lies possEss
cohstanuiaily cifferent voting power. For
shat reascn the Cemmission stalf has
resporded to inquirtes concemning surh
transactions by advisingpersons filing
notifications to weigh the aumber of
vo'ee tha! each class of stock may cast
by the sumber of directors that each
clase may elect. The Commission ncw
proposes to codify ihis staff advice by
revising the formula for calculating
Loldings of voung sequries contained
in § 801.12(L). :

The votng sirength formulais
important to the zamin:stration of the
premerzer notification orogram Several
Ley zoncepts in the rules and ir: the act
tu-= on what perzenteze of a particular
camzany’s voung secunties ancther
person neigs For instance. a pesson is
ceeme? 0 CORroi a corporalion when it
holds at least 50 percent of that

corporation’s voting securities

(§ 801.1{b)): the proper notification
threshold is usually determined by the
percentage of voting securities heid

(§ 801.1(h]}.and the “investment only™
exemption is available only for voting
securities boldings of 10 percent or less
(section 7A(c)(9) of the act and § 802.3).
For all these reasons it is important that
accurate determinaiions be made of the
percen:age of voting securities held by
business entities.

Although the proposed revision isea
great improvement it does not describe
fullv the voting power associated with
an acquisition of shares. The
Commission has [ound no objecuve and
adminisiable critena that will reflect
for all situations the actual power
resulting from an scguisiticn ¢! shares.
Because of the shortccmings cf this
proprsed ru.e. the Commmissicn
partizularly invites suczesticns on how
to better calculate hoidings of voting

" securites.

The dificuities of formulating 8
completely descriptive rule are easily
illustrated. It ie weil known. for
example. that effective or “working”
control of a wideiy held corperation can
be maintained or in some c2583
obtair.ed by ownersaip of a smmall
fractien of its shares. There is. however.
no objective and reiiable way 0
determine the degree of control
confer-es when a person-azjuires d
smal: fraction of the shares of 3
parucular compary. In adciuon. .
acquisitions of voting secunties are also
subject to more formal constraints
which modify their power. Staggered
elections of corporate direciors.
cumulative voting nghts. voting trusts or
agreemerts. supermajonty provisions
and convertible securities can each
magr:fy er dimirish the voung power of
securitles.

There is no way to transiate these
myriad facters into @ single proporuonal
measure of voting power suca as the
statutory "1§ per centum or more of the
voting securities” criterion set out in
section 7 A(a)(3NA) of the act Evena
single one of these factors—cumulative
voting rights—can frustrate that attempt
by both enlarging and reducing voling
power of shares at the same time.
Cumulative voting rights can diminish
the power of a majonty shareholder and

~ simultaneously magnify the power of

some minority shareholders.

Like the Congressional criterion of
section 7A{a)(3NA). the Commission’s
proposal sometimes measures voling
power orly roughly. but the rule’s
objective criteria are quickly
asceriainable in most instances. Such
certainty of application has been a
primary consideration in the formulation

of these rules. They rely on business
entities to identify themselves as having
an obtigation to file notifications of their
acquisitions. The Commission believes
therefore that the proposed rule is
preferable toa rule that might measure
voting power more precisely but would
be less certain in its application.

The existing formula in § 831.12(b)
directs an acquiring person to divide the
pumber of votes for directors that it may
cast after the acquisition by the total
number of votes for directors that
anyone may cast after the acquisition. In
“many cases the resulting ratio
sccurately portrays the amour! of
influence the buyer will have over the
scquired firm. In some instances.
howeve:. this formula can signzficantly
misrepresent the voting power of the
buyer. This discrepancy occurs whe:re
there are several classes of voung
secunzies. and one class of voting stock
kas voting power disproportionate to
another class. It is in such ins:ances that
the Commission staff has responded o
inguiries by adwvising that persons filing
calculate their voting poweror: 8
proportional basis. The Commission
now propaoses to adopt that formula
which recognizes both that diiferent
classes of stock may exist and hat each
class may elect different numbers of
direztors.

The following exampie illustrates the
probiem with literal application of the
language in the existing ruie to all
acquis:sions: Company X has two
classes of voting stock. A anc 2. Class A
has 1.000 shares outstanding and elects
four of company X's ten directors. Each
share of class A stock has one vote in
each of these elections. Class B has 100
shares outstanding and elects six of
company X's ten directors. Each share
of Class B stock has one vote 1n eazh of
these elections. Company Y propeses tc
acquire ail class B shares. Under
exisung § 801.12(b}. since Y can only
cast 100 votes for directors. the
percentage of voting securities held by Y
after the scquisition will be 100 divided
by 1.100 (the total gumber of votes for
direstors that agyone may casi} or about
g percent. However. this perceniage
does not accurstely reflect Y's infiuence
over X. since Y can elect six of X's ten
directors. Under the present rule.
therefore. Y's acquisition woulid not
cross the 15 percent threshoid anc. if
valued at $1§ million or less wouic not
be reportable. In addition. the rules’
conclusive presumption of conuol set
out in § 801.1(b)(1) would not agply
since Y does not hold 50 percent or mere
of X's voting securities.

The proposed new § 801.12/51(1}
would calculate thet company Y hoids
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60 percent of the voting securities of
‘mpany X ]t reflects Yo influence
-are sccurately by adopting a new

formula that first determines Y's voting

power within each individual class of
stock. and then determines Y's total
voting power by summing the ratios
calculated for each individual class of
stock. Moreaver. since the number of
directors each class elects can be
different. the individual ratios are
calcuiated by weighting Y's voting
power over each class by the proportion
of the total number of directors that
each class may elect. In the example
above the percentage of vouing
securities held by Y would then be
determined by the following formula:

Number of votes of
class 1 stock heic

by Y x
Total votes of

Directors elected

Total number of

class 1 stock dirrctory
Ptus
Number of votes of Directors eiected

class 2 stocx neic
by Y -
Total number of

Total votes of
20 directors

Gas 2 stocx

-nae of the examples foilowing proposed
§ 801.:2(bj(1] discusses this hypotherncal
acauisition further.

D. It is proposed that § 801.12(b)(1).
{b}{1) {1} agd (1i) be revised and
examples 1. Z and 3 be added as set
forth belzw. New language is indicated
by arrcws: (»-new language «). Deleted
language s 1ndizased by brackets
[deie:ed ianguage )"

§801.12 Caicutacng percantage of voting
securiies or asseis

(b] Percenioge of volng securities. (1)
Whenever the act of these rules require
caleulation of the perzentage of voling
secunties of an 1ssuer 1o be aeld or
acguired. the perzentage shall de the
[rauo] »sum of the separate ratios for
eanch class of votng secunties .
expressed as a percentage [ which—
J» The ravo for each class of voting
securities equals. -

(i) »{A)= The number of votes for
directors of the issuer whict [voting
securities presently enutle] the holder
»of a class of voting secunities is
enitled = to cast. wand- [or ) asa
resuit of *he 3z3usinorn. will mbecome
entitiec = [entide the acquitin

~rson] to cast. [hears o] »divided

.« (11} » (B} . Tne 10tal nuzber of
votes for directors of the issuer wiuch
preseatly may be cast » by that class .

by class 1 s:ock

by class I stocx

Lor] »and-e which wall be entitled 10
be cast, »-by that class-w Lfter the
scquisimn. [ whichever is greater.] »:
multiplied by,

(i{A) the sumber of directors that
class is entitled (o elect. divided by, (B)
the total number of directors. -

Examples: In each of the {ollowing
exampies compeany X has two classes of
sommon stock voung securites. class A
coasisting of 1000 shares wrth esch share
having one vote. and class B. ceasisung of
100 shares with each stare having one vote.
The class A skares elect four of the ten
directors and the class B shares elect six of
the ten directors.

Iz this situenon, proposed § 801.12¢h)
reques calcuiations of the percentage of
votLlg secanCes heid to be msde according
to the following formuls:

Directors elected
by ciass 1 stock

Nuriber of votes of
class 1 heid

x
Totai votes of Total aumber of
class 1 directors
Plus
Numbper of votes of Direciors elected
class 2 hea by cimes 2 stocx
x

Total votes of Total number of

class 2

1. Assume ttat co=pary Y boids all 100
shares of class 3 stock and oo stares of class .
A stock. By virtue of its clsss B hoidings. Y
bas all 100 of the votes whick mayv be zast by
class B stocx and can erec: sux of company
X's ten directors. Anphnng the formuia which
results fom the ruie. Y caicuistes thet 1t
holds 100/100 x 8/10 ar 60 perceat of the
vonng secunties of company X becsuse of 15
holdings of class B stocx and no sdditonai
percentage derived S=o boidings of class A
stock. Consequezdy. Y Solds a towl of 80
percent of the voting securites ¢l company X

2 Assume that company Y hoids 500 shares
of class A stocx and no shares of class B
stock. By virtue of its class A holdings. Y has
500 of the TOOO votes which may be cast by
class A to elect four of company X's ten
directors. Applying the formula. Y calculates
that 1t holds S00/1000 x 4/10 or 20 perce=t of
the voung secunues of compazy X from its
boldings af class A stock and no sdditional
percentage denved from holdings of class B
stock. Conseguently. Y hoids a total of 20
percent of the vonng secunties of company X.

3. Assume company Y holds 500 shares of
class A stock and 80 shares of class B stock.
Y calculates that it hoids 20 percent of the
voting securities of company X because of its
holdings of class A stock {see exampie 2.
Additionaily. as & resuir of 1ts class B
boldings Y has 80 of e 100 votes weich may
be cast by class B stock te eiez: su of
company X's ten directors. Appining the
formula. Y calculares that it hoids 63/100 x 6/
10 or 36 pertent of the voting secuntnes of
company X because of its holdings of class B
stock. Sizce the formula requires that a
person that boids different classes of voting

directors .

securites of the sxme issuwr taral the
percextages calkoalsted for vach ceas. Y
hoids & ol of B pereent 20 peresme plus 38
pereeni) of the vouRg tecantes of compeny
X -

. . e ° e .

4 Section 9133 Agsregstion of Aseets
and Voting Securities .

Sections &71.13 and 801.14 require
parties to aggregate their purchases of
voting secunties and assers from the
samme person to determine whether the
act's 15 percent of voting securities or
$15 million sotification threskbolcds are
met. The purpose of aggregation is to
treat acquisitions that are split 1nto
separate Tansacaons the same as
acquisitions that are consummated in 8
single tansacton Unfortunateiy. the
existing rule can require repeated and
burdensome reporiing of even small
acquisitions that have no
anticompetitive poteatial. because 1t
requires aggregauon. For exarple. the
rules curreny require the aggregauion of
two asset purchases from the same
person if the purchases oczur within 180
days of each other. even though the st
purchase was already reporied and the
second was very small. A simiar

. problem anses when a small parchase

of assets iollows s reportabie
acquisinon of voting securines. To
reduce these problems. the Commission
proposes 1o amend § 801.13 to eliminate
the requirement that.previously reporied
purchases must be sggregated with
subsequent purchases of assets.

The current rujes require aggresation
in the following circurnsiances. Secuon
801.13(b) requires an acguifing person to
add the value of any sssess scguired
within the past 180 days to the vaiue of
any present acqusiuon of assets irom
the same seller to determime wnether tic
present purchase is reportabie. If ail
other reporung requirercents are met.

. therefore. an acqusition of $10 miilicn

warth of assets would have to be
reported if it followed a $30 million

previous month. Where the onginal

" acguisition was of voung secunues.
§ 801.14 imposes simiiar requiremants
but includes no 180-day time limit for
aggregating the current acquisiton of
assets with the earlier stock purchase
Thus. where the acquiring perscn
acquired S8 million of stock a yezr az:
and now intecds to purckase S5 Duisn
of assets from the same company. the
asse! purchase is reporiabie (assuming
other reporting requirements are
satisified).

Aggregarion can cause acquirnz and

scquired persons to file multinle

. notifications for tiny transactons Once
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\ person makes a reportabie scguisition
oy buying $15 million of another
person’s voting securities or assed. the
aggregation requirement {which requires
the inciusion of the prior transacnon]
guaraniees that any sdditional
purchase. bowever smail will aiso
satis{y the sct's size-of-transaction
criteria. Consequently the transaction
will again be subject to the notification
and waiting requirements of the act
(uniess otherwise exempied]. Repeated
filings can be quite burdensome to the
parties in such transactions. Where the
assets have a small dollar valve. the
costs of filing a nodfication and the
deiay of even an aboreviated waiting
period may deter parties from emenng
into transactions that otherwise would
be advantageous.

This proposal woukd alleviate this
burden by creating separate
apgregations for each cluster of
transactions that amount to $15 amillion.
Thus. after one acquisition has been
reported. it would not require the

_acquiring person 1o report subsequent
aczuisitions until they again amounted
to $15 million in the aggregate. The
proposed modification would no longe?
require reporung (and therefore would
not deter) small subsequent

- ‘ransactions. .

Burdenng or deterning small
subseguent tronsactions. as the curren!
rule does. would be justified if it were
linolv that the subsequent transaciiuns
wauld lessen compeution. For example.
4= irinal reportable sale of $3130 miilion
in assets might include only assets
witaout competive sigruficance. Then.
il there were no agsregation rule. a
cheaguent aniiconipennive ransaciion
wold gvoid the scutiny of the
notficanon process if acdiuonal assets

“vaiuved 3t 5§15 miilion or less were
transferred. But. while such ransactions
arw pussibie. 1t seems uniireiy that this
pruposal will eliminate from premerger
review a sigmificant number of
dcquisitions that raise anutrust
coNnCcesns. -

The propesal stnikes a more practical
balance of contending interests than the
enisting rule. yet mantains much of the
protection provided by the aggregation
principle. For example. under the
proposai the subsequent Si5 =ullion or
less acquisition becomes 20! reporiabie
only because there has been 2o antitrust
anii.sis of 2 transaction between the
parues. In othe: words. the antitrust’
agoncies wiil have already examined the
anuirust potential of combining certain
assets of the businesses of the twg
perues. kn doing so they may we!l have
considered ine overail eifect of
combining the entities and thus may be

alertad 1o the anticompetitrve danger of
transierring the anticompetitive

" component. especially if the tramsaction

makes semse only with that component.
In soch crcumstances 4 subsequet
transacuon. even i ooreparted. m likely
{0 come o the aflennon of the antitrus!
agencies.

These considerations do not eliminate
the possibility that anticontpenitrve
trapsactions will avoid scrutiny ander
the rules, but they suggest that few.
other than persons intending to evade

_the act. will bave ao incentive to

strocsure ransacdons o take sdvantage
of the proposed modifications. Neither
the propased rule nar the existing one
are designed to prevest a willful evasion
of the reporting obligations under the
act. Under the existing rule 3
determined evader can merely wait 180
days to consummate the second
transaction. Willful evasions are
addressed by § 801.90 and section 7A(g)
of the act. On the other band the
proposed modifications make possibie.
or at least eliminate a barmer to.
competitively insignificant transactions
that conid be deterred by the
requirement of fling owltpie
notficasons.

The aggregalion problem does not
arise when the later tansacnon is an
acguisitian of voting securities only.
Under § 801.13(b)(2}. an eariier
acquisition of assets 13 only aggregated
with a subsequent asset acguisiuion. not
with a later acquisiton of voung
secunues. In additicr. where & senes of
acquisitions involves only voung
secunties. § 80221 exempts from
reporting requuresents all individual
acguisitons except those that meet or
exceed the notificaton thresholcs
defined in § 801.1(h}.

The Commission proposes to amenc
£ 801.13 so that previously-acquired
assets and voung secunties which have
already beea subject to the regorting
and waiting period requiremen:s of ha.
act will not be aggregated with &
subsequent scquisition of 2ss2!s from
the saspe person. Thus chacge would
make the aggregation requiremen:s for -
successive asse! acguisiuons more
consistent with the aggresation
requirements for successive stock
acquisitions. in addinon the chz2nge
would eiimimate the obligation 0 file for
asset acquisitions that, because of therr
small size: are unkkely W viclate the
antitrust laws.

E. Accordiagly. the Comm:ssion
proposes tc amend § am.13laj(1). add a
new § 801.13(a)(3}. add example 4
following § 801.13(al snd revise
§ 801.13(5)(2)(L) as set forth beiow. New
language is indicated by arrows: (»-new

language «). Deteted lamgzege i
indicated by brackets: [deieted
language].

§801.13 Yotng securities Or eeaets (O De
heic a8 3 et Of B0 scCoEtTon.

(a) Voting securities. (1} Subiect to the
provisioos of § 801.135. »and
sob 3 of this peragraph. - all
voling securities of the issuer which will
be beld by the acquiriag person after the
consummation of an acguisition shall be
deemed voling securities held as a resull
of the acgaisition. The vaive of such
voting securities sball be the sam of the
vajue of the voumng securities o be
acguired. determined in accordance
with § 801.10(al. and the value of the
voticg securities held by the acquining
person prior to the scquusilon
determined I accordance with
paragraph (a}2} of thus secuon.

(23 ¢« o @

» (3] Voting secaurities beld by the
scquiring persoa priof to a0 acquisilion
shail not be deemad woting secunnes
held as ¢ result of that sabsequent
acquisitioa if:

{i) The acquiring person is. in the
subrequent acquinoon. acquinog only
assets: and

(i} The acquisition of the previously
acquired voting securities was subrect to
the filing and waiting requuements of
the acl.- -

Exomples: * * ° ]
» (4] On Japuary 1. Company A scquired ST
mullion of votung secunues of Company B.
~A" and "B" filed conificauon and observed
the weiung penod for (2at acquisiuoc.

Company A plans to scquire 51 mithorn of
assets {rom company B on May 1 of the sarme
year Under § a71.13a}2). "A” and “87 need
not aggregate the velue of the earlier
scquired voung securities to determine
whetaer the acguIsI0ON 15 subyjest (O teec:
Therelore. the value of the acquisilicn s $1
mullion and it is 20t reporizble

. s »

(b) Assets.

2"

{ii] Subject to the provisions of
§ 8C1.15. if the acguiring person has
acquired [any asse's] from the
acquired person within the 180 ca.2ndar
davs preceding the sigming of suc’
agreement [and such gase's] wany
asse's which-s are presently heid by the
scguiring person..»-and the acguisiton
of which was not previously subjeat to
the filing and waiting requirements ef
the act. s then only for purposes of
section 7A(s}3)(B) and § LT sl AN
both the acquitring and the acgquiresd

person shall treal such assels as thaugh
they had not previous!y baen acauireC
and ars being acquirec as pant af the
present acguisition. The value of ary
assets previously acquired which are
subject 1o this subparagraph shail be
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determined in accordance with
" 7.10(b) as of the time of their prior
ssition

. . L] * L]

5. Sections 8021, 8022, and 8023
Acquisitions of Assets
Proposed §§ 802.1. 802.2 and 8023
describe certain types of scguisitions of
assets that are and are oot exempt from
the notification requirements of the act
The proposed rules have been
developed as s result of uncertainties
about the much less specific rule in the
existing § 802.1. The new language
reflects to a large degres informal
advice given by Commission staff in
response to questions. The proposals
introduce and define a number of new
terms. Unlike existing § 802.1 which was
based solely on the statutory exemption
in section rAlc)(1) of the act for
*acquisitions . . . in the ordinary course
of business” and the Commission’s
suthority (with the concurrence of the
Assistant Attorney General for
Antitrust] in section 7A(d){2)(A) to
“define the terms used in {secuon 7AL”
the proposed rules also recly on the
authority in section 7A{d){2] {B) and (C)
to "exempt . . . transactions which are
not likely to violate the antitrust laws™
and to “prescribe such other rules as
. - be necessary and apgropriste to
. .0y out the purposes of section 7A)."
The proposed rules outline basic kinds
of asset transactions that must undergo
the premerger screening process
es:ablished by the act for the antitrust
enforcement agencies. Transactions are
exempted if it is not necessary to
examine the individual circumstances of
an acguisition to determine that the
category of acquisition has little
potennal 1o violate the antitrust laws. In
proposed § 802.1 the principal basis for
determining that potential 1s whether the
asse!s transferved constitute
substantially the equivaient of a
business extity or are fundamen:al to
the existence of a business. This
proposal makes most transfers of assets
thal are the equivalent of a business
reporizble. When a transaction can be
described that trans{ers asse!s that are
less than a fundamenta! eiementof a
Lusiness the proposed rule generally
exempts such transactions. Proposed
§ 802.2 (concerning certain real property
assets) and proposed § 802.3
(concerning carbon-based mineral
rights). in contrast. exempt acquisitions
even if they transler an entire existing
business. These transactions are
~-nposec !0 be exempt because the
e supply of the asse's and the nature
~. the market for those assets make it
urlixely that a transfer covered by the

proposed rules will violate the antitrust
laws. .

The use of the “equivalent of a
business” and “fundamenta] element of
a business™ criteria for the exemption in
proposed § 8021 reflects the obligations
of the enforcement agencies to identify
and prevent acquisitions which are
likely to viciate the antitrust laws by
lessening competition. Mergers or
acquisitions of businesses (as opposed
to sales of goods or reslty) can lessen
competition because they automatically
diminish the number of competitors in &
market when the buyer is a competitor
or potential competitor. Such mergers
are more likeiy to lessen competition
when the product or service market has
few competitors and the business that
disappears is of a substantial size.
Accordingly. the proposed rule declares
transactions exempt if it can be
determined without review of the
individual cirecumstances of a
transaction that the acquisition of assets
is not equivalent to the transfer of &
business.

Business equivalency and the need for
individual review are the basis for
exemptions in the act and the existing
rules. as well as the proposed rule. For
example. secion 7A(c)(1) exempts
“acquisitions of goods or realty
transferred 1n the ordinary course of
business.” Individual review of such
Tansacions is unnecessary typically
because selling goods is the essence of
manufaciuring. whoiesaling. and
retailing businesses. In no way do sales
in the ordinary course of business
diminish the capacity of the selling firm
to compete. Consistent with this
principle. the existing § 802.1{b} does not
exempt the sale of assets if they
consutute “substantially all of the assets
of . . . an operating division.” A
business is often the sum of its assets.
thus the sale of assets can diminish the
productive capacity of the selling firm
and concentrate productive capacity
among the remaining firms. Although it
is possible that the effects of selling
productive assets mignt be to enhance
compelition in a particular indusTy. to
determine those effects each acquisition
must be judged individually. The rules
therefore require that such transactions
be reported. Proposed § 802.1 applies
this business equivalency approach in
greater detail.

Proposed §§ 802.2 and 802.3 rely on a
different justification. Unlike the
ordinary course of business criteria of
proposed § 802.1. these exemptions are
not determined by the use that sellers or
buyers make of the acquired assets.
Rather it is the abundance of the assels
described in these sections and the

uneoncenrated nature of the market in
which the sssets are transferred that
justifies these exemptions. Where such
assets are plectiful and widely held it is
not necessary to examine individual
transacgons to determine if typical
transactions will violate the antitrust
laws. ) .

The Proposed Rules ,

The-proposed rules are divided into
three parts. Proposed § 802.1 describes
three common categories of acquisitions
of goods. It describes some of the
circumstances in which such i
transactions are and are not exemp!
from the notification obligations of the
act because the acguisitions are or are
pot made in the ordinary course of
business. Proposed § 802.2 describes

‘certain resal property transactions that

would be exempt from the notification
requirements on the ground that such
scquisition are unlikely to violate the
antitrust laws. Proposed § 802.3 would
exempt acquisitions of carbon-based
minerals valued at §150 mullion or less.
also on the grounds that such
transactions are unlikely to viclate the
antitrust laws.

Assets Acguired in the Ordincry Course
of Business

Proposed § 802.1 defines some of the
circumstances in which the acquisition
of assets is exempt from the notification
obligations of the act. .

Operating Divisions

Proposed § 802.1(a) provides guidance
on when an acquisition of asse!s will be
considered equivaient to the acguisition

_of a business. It states that an

acquisition’is reportable if it includes
substanually all the assets of an
operating division and gives numerous
examples of operating divisions. The
term “operating division” is decived
from exisung § 802.1(b}. Paragraph {a)

“ defines an operating division as assets

that have been operated as a business
entity. The sale of new tangible goocs cr
current supplies by manufacturers.
wholesalers and retailers is generally
exempt except when sold as part of the
sale of substantiaily all the asse!s of an
ongoing business. For example. if a {irm
manufactures widgets and sells as part
of a sale of substantially all its assets an
inventory of widgets. the acguisition of
those widgets would not be exemp:.
The sale of an operating division 15 3
divestiture of productive capacity. As
such. the sale of the assets is
extraordimary and not in the ordinzry
course of business. If the seller has
operated the collection of assets as @
free-standing profit center, the
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ansaction can be competiively
significant. It is either an exit from the
market by a competitor. an eatry by a
new competitor Or a8 opportunity for'an
existing competilor © increase its
productive capacity. Because such
transactions need to be examined
individually to determine if they will
lessen competition. they are oot exept
from the reparting requirements of the
act. The sale of assets that do not
constitute ap operating division can be
reportable nevertheless if the
acguisition does not meet the exemption
enterie of other rules.

Current Suppiies

Proposed § 802.1(b} describes 8 type
of asset acquisition that does not
consutute the sale of a business—the
acquisition of current supplies. Raw
matenals. components. invertory.

" maintenence suopiies and the line are
uscd up on 3 carrent basis. consequently
thetr acquisiiiun does not create or
exiinguish 2 competitive entity. Such
acquisitions are clearly traneactions in
the ordinary course of buswiness and are
therefure exempt from the notification
requirements. When inventory is the
primary asse! of a business. as is the

_ case for anuque shops and an gailenes.

thc saie of all inventory.is the sale of a!l

the asseds of tnat business and can be

rquivalent to the sale of a business and

is not exempt uncer this saragraph.
Paragraph (b) introduces 3 new tero.

~cureent supplies.” which is defined in

subparagraphs (1} (2} and (3}

Dusebie Goods -

Proposed § 8C2.1 deals with another
problematic kind of transactior. the
accuisiticn of "durable goods.” In
ceriain businasses. an integrated set of
manulaciuring machines of other pieces
of equipment is the foundation ol a
business even though those machines do

.rot constitute substantially all the
assets of an operating division. The sale
of such equipment therelore can
fosresent the equivalent of an entry of
ot of 3 business operation in spile of
the fect that the acguisition of the
machine necessaniy will be
supplemental by the acquisition of ather
erads. Such transactions can be
znmpentively significant because. for
erample. one firm could monopolize an
indysiry with high entry barriers by
byag only the critical machinery from
escnolits competitars. Some “durable
goclds” acguisitions thereiore need 10 be
-eviewsd on an individual basis.
P-cposed § 802.1(c} declares which of
thucs transaciions are exempl.

Subparszraph (cl(i) exempts sales of
aew “durable goods.” Because rouline
soles by manulacturers. whalesalers or

retailers of nzw chrable goods are
clearly in the normal course of their

businssses the sales are eiways exempt.
Acquisitions of new machioes sormally

only expand productive capeGty and
therefore do not tend to lessen
competition. '

In contrast. the acqaisition of “uved
durabie goods™ transfers exisang
productive capacity from one person 10
another. Such wsed dursble goods
transactions msy be common and
considered by the parties to be in the
ordinary course of their businesses.

Nevertheless. where both the seller and

buvyer use such goods m their

businesses. subparagraeph {c}(2} does not

define such acquisitions, however

common. a3 ones in the crdinary course
because they czn leszen competition by

concentrating productive capac:ty.
Subparagraph {c}(2) exempts from the
requirements of the act only those
acquisitions of used durable goods m
whic either the buyer or seller isa
deaier and not a user of such goods.
Such tansactions are in the ordinary
course of the dealer’s business.

Although sales of used durable goods

to a dealer may have competitive
consequences. these do not nor=ally
.raise antitrust issues. The sale of such

productive assets may represent an exit

of a business from an industy and
thereby lessen the number of

competitors, but there is no basis in the

antitrust laws f{or requincg 2 firz to

remain in the busioess. Whea the buyer

is not a competitor and has oo plans to
enter the busicess. there is no effect oo
competition beyond the closing of the
seller's facilities. Accordingly there s
nothing for the antitrust authonties o
analyze and the ransaction is exempt
from the potification requiremests.

For similar reasons there is litde for
antitrust officials to review when &

dealer sells used durable goods. As with
the sale of new durabie goods, the most
usual efect is to increase the productive

capacity of the industry. Consequently
the subparagraph exemp:s hoth saies
and purchases of used goods
transactions by dealers.

There is normally little reason for
antitrust concern about sales of used

goods to dealers because the assets are

taken out of production. Unlike a
competitor. & dealer has no reason 10

pay a premium for the goods in order to

reduce industry production capacity.
Rather the goods are abandoned by
their {ormer owner and lose their
immediate compelitive significance.

Moreover when resold’by 3 dealer they.

like the assets of a “failing company.”
are similar lo acguisitions of new
durable goods which normally enlarge

prodacive capagty and genenally do
pot lessen competbon.

However. in confrast to the sate of a
failing company's assets to & possible
competitor, & transaction that requires
case-by-case review by entitrust
suthorities. the sate of weed durabie
goods by ot t© desiers does not require
reason for individuaily examining the
scquisition of failing companies is to
determine if the buyer s 3 coropetitive
qr potential compettor whose
ecquisition might lessen competition
and 1o determine i the seller is going out
of business as it assens. In the case of
used durable goods. the sale to the
dealer resolves both of those issues. By
definition the dealer is neither an actual
nor potential competitor, thus there is 20
prospect of competitive harm resulting
from the sale to a desler. And. the selles
does abandon the assets. Accordingly

‘the Commission cag generalize about

such ransaclions and exempt the
acquisition of used durable goods where
either the acquired or acquiring person
is a dealer.

To be sure. the combined effec: of 2
sale 1o a dealer and 8 resale by the
dealer to a competilor can be the
equivalent of 8 sale of assets between

‘competitors. The ressons for the used
" goods deaier exemption do 30t 80Py

when the intermediary is merely &
conduit jor resl parties ig interest that
are users of the durabie goods. As 3
consequence. the proviso 10
subparagraph (c}(2} denies the

.exemption if the intermediary is
" scquingg the assets for a specific person

who uses the goods. Thus criiencais not
whether the intermediasy is an agen: of
either seller or buyer or whether the
irtermediary takes tie and assuraes ihe
risk of loss over the goods, rather it is
whethér the intermediary bas agreed. at
the time it acquires the goods. to whor
it will rese!! those goods. L the
intermediary has made such an
agreemert tben its toie in the
wansacuon is igaored and the
acquisition must be reported as one
between the persons who are usess of
the duratie goods. Although the proviso
does not affect the desler’s nght to take
title to the goods f{ro= the selles (that
scquisition is exemp! under proposed

§ 802.1(c)(21). the provisn dnes prevent
the dealer from compleung ine .
transaction by transfemng the uszd
geods to the buyer with whom he hasa
contract until both buyer and seler have
complied with the nohfication and

- watting requrenents of the act.

The term ~durable good™ is new. Itis
defined in proposed §’802.1(c)('.; to be a
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d which is used repeatédly and has a
ful life of more than one year.

Certoin Real Property Transactions

Proposed § 8022 exempts certain real
property transactions on the ground that
they are unlikely to lessen competition.
The kinds of property proposed § 802.2
would exempt include unimproved land.
office buildings and residential
properties. Most. if not all. transactions
conveying these kinds of property have
been considered exempt under existing
§ 802.1. Exemption of such transactions.
however. does not fit within the explicit
sale of business rationale of proposed
§ 3C2.1. Unlike that section. which
exempt certain acquisitions of “current
supplies.” and “durable goods.” this
section exempts acquisitions of assets
that constitute freestanding business
entities. It is evident. therefore, that if
these real property transactions are to
contizue to be exempt. the exemption
must have a distinet justification. The
Commission has concluded that
sufficient justification exists to continue
exempung these transactions.

The basis for exempting the named
categores of real property is that th
totai-quantity of the resources anc the
12rze number of annual transactions

-es the 515 million size-of-
waNsaction criter:a of section
7A{a)(3)(B) overly inclusive and
burdensome. Although there is much
variety in the market stmucture of
transacuons affected by proposed
§ 802.2 (for examgle. most competitors
are engage< :n business in one or a few
of the marny diverse regional or local
marke!s) they have one characteristic in
commen. [t s uriikely that acquisitions
of praperty named in proposed § 802.2
wouid have 2=y significant potent:al to
increase marxet power. The low risk of
articompenutive transaciions is 8 result
of the widely dispersed holding of these
resources as well as the small size of
tvpical transactions relative to the total
amount of resources. One indication of
how unlihei it 1s that a merger of real
property hoicings would produce a
viciation cf the antitrust laws is
provided by a computer search of
decided cases Pairing the words “office
buiidings.” “residential properties.” and
“mergers” identified no cases. Even
adding the word “antitrust” to the
search did not result in the identification
of any relevant cases. Anocther
indication that such mergers are unlikely
to be anticompettive is the absence of
- Fstantial barsiers tc entry in these
. 3tgenerai categories of real property.
wapital is availabie to finance real
estate projecis on a national basis, and.
in generai. anyone with financing can

enter a local or regional market in the
named industries.

The Commission proposes to continue
the total exemption provided for
acquisitions of these categories of real
property, notwithstanding that the
rationale for these exemptions is
quantitiative (that is, typical
transactions are too small to harm
competition) rather than inherent in the
pature of the assets being transferred. [t
is possible that competitive harm could
result from an unusually large
transaction or series of transactions.
Nevertheless the Commission beijeves it
is unwarranted to burden the many real
propecty ransacticns that pose no
threat to competition soleiy on the
ground that it is theoretically possible
that such transactions could reduce
competition.

Proposed § 802.2 also exempts the
acquisition of voung securities of a
corporation holding only these real
property assets and incidental related
assets. This provision derived from the
existing § 802.1(a) which deems “an
acquisition of the voting securities of an
entity whose assets consist solely of
real property” and related assets to be
an acquisition of real property. The
proposed treatment of real property
corporations has the same intent but is
more nartcw and more specific. [is see-
through provision applies only to the
kinds of real property which are
exempted by proposed § 802.2.

The term “unimproved land.” is
defined in proposed § 802.2(a} and -
“office building.” and “residential
property” are defined in proposed
§ 802.2(b). "Unimproved land™ does not
include property if agricultural land.
structures. hvdro or geothermal power,
ur reserves of timber or minerais
account for more than $35 million of the
total value of the property. "Office
buildings” and “residential properties”
are structures that generate ninety
percent of their revenues from these
functions or contain facilities used for
other functiona that are valued at $i$
million or less.

Carbon-Based Minerc! Reserves

Proposed § 802.3 would add & limited
exemption for acquisitions of carbon-
based mineral reserves. Like the
proposed exemption of § 802.3 for
certain real property transactions. this
proposal is based on the likelihood that
typical acquisitions that satisfy the §15
million size-of-transaction criterion of
section 7A(a)(3) are too small to reduce
competition. However an appreciable
number of larger acquisitions of carbon-
based mineral reserves warrant
individual examination of their
competitive effects. The Comumussion

. proposes therefore to limit this

exemption to acquisitions valued at $150
million orless.

Currently some acquisitions of
carbon-based mineral rights are not
reportable under informal
interpretations of the statutory
exemption for acquisitions in the
ordinary course of business (see section
7A(c}{1) of the act). These staff
interpretations have been applied to
undeveloped mineral rights. They are
justified on the grounds that the
acguisitions are essentially routine
purchases of raw materials by
processors of carbon-based minerais in
the ordinary course of their busiress.
While the Commission believes there s
some basis to the existing staff
interpretation. it believes the primary
justification for exempting the reserves
is not that they are current suppiies.
Rather. it 15 that there are a large
number of transactions valued at more
than $15 miilion that have little
anticompetitive potential.

The Commussion has made numerous
studies of the coal and the o anc gas
industnes. including in recent vears the
1982 report on Mergers in the Petroleum

- Industry and the 1978 staff point reper:

on the Struc:ure of the Naetion's Coci
Ingustry. On the basis of these and
other studies four conclusions seem
‘warranted. First. the total dollar vaive of
reserves in these industnes dwar’s asse!
holdings of most other industnes.
Secand. the holdings of U.S. reserves in
these industnies are wideiy dispersec.
resulting in generally low industry
concentration ratios in relevant produc:
and geographic markets. Third.
acquisitions of reserves have had littie
effect on overall concentration ratios.
Fourth. the scale of the largest
acquisttions of reserves. however. does
warrant a careful examination of the

- potential effects on competition.

The Commission has therefure
rejected a blanket exemption approach
and proposes to adopt a $150 milliern
limit on this exemption. The $150 millicn
limitation serves severa] purposes. It
avoids imposing a filing requirement on
many transaciions that have previousiy
been considered exempt. It also
preserves for the antitrust enforcement
agencies the procedural advantages of
the act in those transactions where
competition has & greater probabihizy o
being affecied—acquisitions in excess 5!
$150 million. Finally. by requinng filings
the limitation will provide a record of
the number of notifications filec an<
enforcement interest in these
transactions that might form the bas:s
for raising or lowering the exemption
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‘mitation after experience with the
Jroposed rule.

The proposed rule groups together
different kinds of carbon-based )
minerals. This single category seems
appropriate both because reserves are
frequently found together. as is the case
with cil and gas. and because the largest
firms frequently are major reserve
holders in the several industries.
Accordingly rather than attempt to
define separate exemptions for each
kind of mineral. the Commission
proposes to group them logether.

Aggregotion Rules

At present transactions exempted by
section TA(c)(1) of the act (that is.
acquisitions in the ordinary course of
business) are addressed in § 801.15(a).
That paragraph directs that the
aggregation rules of § 801.13 not be
appiied. Thus in determining whether
the more than $15 million size-of-
ransaction cmiterion of section 7A(a){3)
is met. the value of assets acquired in
the ordinary course of business are not
counted. Because proposed § 8021
merely declares that certain
transactions meet and others do not
meet the ordinary course of business
toiteria of secuon 7Alc)1). there would
be no occasion to change the placement
_ of that statutory exempuca or
senarately list proposed § 802.1. Under
the proposed provisions 3 sale of used
durable goods valued at 510 mullion 2nd
~.ment supplies values at S8 millinr,
would not meet the more than $15
mullion size-of-transaction criterion
(assuming the sale did not constitute
substantially ail the assc!s of an
operating division] because the current
sugpiies are exempt pursuant to section
7ALCH1).

The other transactions that would be
made exempt under this propnsal are no
longer based on section 7A(c){1)
therefore they must be listed separately
in § 801.15 to make clear whether and
under what circumstances the assets
they describe mus! be aggregated
pursuant to § 801.13. (Proposed
smendments to § 801.15 are set forth in
proposal 7 of this Notice.) Proposed
§ 802.2(a). which would exempt
unimproved land. would be placed in
§ 801.15(b] because the Commission
believes it is important to aggregate the
value of separate trans{ers of otherwise
non-exempt assets for purposes of
applying the 315 million limitation on
the definition of unimproved land.
Creater accumulations of mineral rights.
timber reserves. etc.. even in separate
transaclions. increases the probabulity
that the toal transferred will have
antitrust sigr.:!’xcance.j 801.15(b) directs
that the aggregation rules of § 801.13 be

applied only if the assets. as & result of
aggregation. will have exceeded &
quantitative limitation on the exemption
of assets of that kind. Thus. if one
person made two scquisitions from the
same person within 180 days of
unirmproved land. esch valued at S30
million and each contained timber
valued at $10 million. then the
transactions would not be exempt.
Because of aggregation. the value of

_ tirrber heid aiter the second transaction

would be $20 million and the entire S80
million transfer would be reportable.

~ Proposed § 802.2(b}. which would

exempt office buildings and residential
properties. would be placed in

§ 801.15(a). Because the exemption of
these assets is determined by the
characteristics of each individual
structure it would be inconsistent to
aggregate the dollar values of separnte
transactions.

Proposed § 802.3. which deais with
carbon-based minersls. also would be
placed in § 801.13(b). Like the aasets
subject to the 515 miilion limitation in
proposed § 802.2(a) the antitrust
sigruficance of wansfers of carbon-based
minerais can be greater in larger
transacticns. It s (herefore appropriate
to aggregate these scquisitions. Thus. if
a company bought $100 million of coal
rights valued at 5100 rullion in Jaruary
and thén bought oil and gas rights
valyed at $100 million in March from the
same seiler. then the company would
have exceeded the 5150 mllion
exemption for carbon-based minerals in
proposed § 802.3 and the March :
acquisition would be valued &t $200
million for purposes of calculating the
size of the Tansacuon.

Even with proposed §§ 80Z1. 802.2
and 802.3 the exempt status of some
ransaciions will remain unaddressed by
these ruies. Acquisitions of certain kands
of intangible rights such as the sale of
franchise rights by the franchisor have
been considered to be transfers in the
ordinary course of business under
section 7A(c)(1) of the ect and therefore
exempt. In conzastan acquisition of
title to a patent has not been considered
to be in the ordinary course. These and
other transactions will continue to be
defined through informal interpretations
by the Commission staff. Persons who
desire advice on the exempt status of @
proposed transaction should contact the
Premesrger Notification Office. Bureau of
Compettion. Room 303. Federal Trade
Commission. Washington. D.C. 20%80. or
phone {202) 523-1894. With these
limitations in mind. the proposed rules
should significantly reduce confusion.
unnecessary filings end disputes over
the scope of exemptions.

F. The Commission proposes to
amend its rules by revising § 8021 end
adding new §§ 8022 and 8023 and
examples as set forth below. New
language is indicated by arrows: {»-new
language =) Deleted language is
indicated by brackets: [deleted
language]. .

g3 st Acquisiiors of goods oc reafty n
the prainary Course aof busmess.

(a) Acguisitions of voting securities of
entities holding only realty. For
purposes of section 7A(c)(1). an
acquisition of the voting securities of an
entity whose assets consist or will
consist solely of real properTy and
assels incidental to the awnersiug of
resl property {such as cash. prepad
taxes or insurance, rentals receivable

_and the like} shall be deemed an

acquisition of realty. -

(b} Certain gcquisitions of assets. No
acquisition of the goods or realty of an
entity (except for entties descniped in
plngnph {a) of this secaon) shall be
made “in the ordinary course of
business” within the mesning of section
7A(c)1).if. as 8 result thereof. the
acquiring person will hoid all or
substantially all of the assets of that
entity or an operating division theseoi.]

[} 8021 Acquisition of certam sssets n
the ordinary course of business.

Acquisitions of goods in the ordinary
course of business are. pursuant 1o
section TA{c){(1}. exempt from the
notification requirements of the act. This
section sets out citena for determuning
whether certain kinds of transactions
are or are not in the ordinary course of
business.

(a) Opercting Divisions. An
scquisition of all or substannaily all the
assets of an entity Of operating givision
thereof is not an acguisition in the
ordinary course of business. The term
“operating division™ means a coilecticn
of assets that have been operated as a
distinct or seif contained business
undenaking. The term includes. but is
pot limited to. the following coilections
of assets: regional or branch units.
internationel units. financ:al units.
service units. transporiation units.
factories. mines, cil wells, hotels. and
shopping malls.

Example: Corporation A 8 nationwide
finance business. closes oll of its 52 offices n
or.e metropolitan ares and seils all of 13
sccounts receivabie from these cffices to
corporation B. The scquisition of hese
accounts by B is not exemp! under § 832.2% 1.
because these sccounts receivabie constitute
substantisily all the assets of a regional cf
branch unit (the remaining a9sets ase offick
supplies]. It1s therefore the scguisition of an
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srating divtmon and aot o the ordinary
~erye of busimess.

{b} Current Supplies. Except when
acquired as part of a tramsaction
described in paragraph (a) of this
section. an acguisitton of current
supplies is in the ordinary courye of
business. The term "current supplies™
includes. but is not limited to. the
following kinds of assets:

(1} Goods bought solely for the
purpose of resale (e.g.. fmventory).

{2} Goods bought {or consumption in
the ordinary course of the acquirer’s
business {e.g.. office supplies.
maintenance supslies or electricity),
and.

{3) Goods boucht 1o be incorporated in
the final product (e.g.. raw material and
components).

(¢} Durable Goods. (1) Except when
acquired as part of a transaction
descnibed in paragraph (3] of this
section. an scquisition of durabie goods
is in Lhe ordinary course of business if
the goods purchased are new. A good is
“durabie” if it is used repeatedly in the
business and has a useful life greater
thar. one year.

(2) An acquisition of used durable
goods is in the ordinary course of
husiness only if the scquinng person or

e acsuired person is not a user of such
svods and has no plans to become 8
user of such goods: provided. however.
il a person making an acquisition that is
exempt under this subparagragh has
agreed 10 acquire specific goods from sn
idenufiod person whao is or has been a
user of the goods for another person
who 1s or intends to become & user of
such goods. then that other person is
deemec 10 be azguining the goods from
the uses and that acquisiion by the
person whe is or intends to become a
user from the person who is or has been
a user is not in the ordinary courve of
business. -

Evarmple Middleman Company ayrees to
scquire five used jet planes from Lancing
Auri:nes and then resel! them To Flving
Achines for $100 m:lhica. Migdleman then
purLhases the five airpianes from Larding
Asrlines Although Middleman’s acguisition is
eempt the transacnon cannot be completed
Ly transiesng the planes to Flying urul
Fiving and Landing file nouficanons because
the proviso to § 802.1(c}{2} deems that the
acguisition be treated as if Fling bought
them directly from Landing for S100 mullion.
The acquintion by Fiying from Landing s
subject to the notification requirements of the
act assuming all other reporting requirements
dre el -

[5802.2 Acquisitions of certawt kinds of
e3l property.

{a) Acquisitions of unimproved land
¢r the voting secunities of an entity
whase assets consis: soiely of

ummproved land sre exzoipl from the
requirements of the xct The term
“wnimproved land" frchudes any real
property uniess the aggregate vaiue of
structares, agricnitural land. reserves of
timber or minerals and bydroor
geothermal power wecoant for more than
$15 million of the valge of the property.

{b) Acgutsitions of office buildings or
residential properties or the voting
securities of an entity whase asses
include solely office buildings and
residential properties are exempt from
the requirements of the act A structure
is an "office building” or s “resdential
property” if it has generated no more
than 10 percent of its revenues [rom
funcrions other than office or residential
use in each of the two yesrs prior to the
proposed date of acquisinon or if the
areas used for those other functions are
valued at $15 million or less. If the
structure has been erected during the
twg year period. the reveaue chiteria of
this exemption is sanafied if 10 percent
or lexs of the structure’s revernie came
from uses other than office or residential
during that shorter penod {or is
projecied to come Sum these functions
if the structure has generated oo
revenuel.

(c} Assets incideatal to the ownership
of reai property exempted by :
paragraphs (a) and (b) {such as cash.
prepaid taxes or insurance. reatals
receivable and the like) shall not be
consicersd part of the otherwise non- -
exemot property for purposes
calculatng the $15 mullion limitations of
this se<tion.

Example: 1. “A” acquires emmproved land
valued st 200 miilion from “B. The property
contains muneral nghts and sguctures valued
at $13 mullion. Because bese otherwise aon-
exempt assets are valued at $15 aullion or
less. the acquisition meets the defisuca of
amimproved land and the transaction is
exemnpt. Two months later "A” acguires from
=g" s $30 million tract of wnimproved land
that includes mmeral rights valued &t 88
million. Beczuse § 802.2(a} Taasacaons are
listed in § 801.15(b). separate transfers of
unimproved land are aggregatec in
accordance with § 801.13. As a result of that
aggregation the value of the otherwise non-
exempt assets that will be held after the
second transacson is 21 million. The S13
million limitanza of § 602.%a) is therefore

exceeded and the ennire S230 million ransfer

must be reparted uniess it i3 exemp under
other provisions of the rules ar the act

2 "A" acquires twa office buildings. each
valued at $50 mullion. from “B™. Each
structure contains retail space valued at 510
million which generates 20 percent of tse
revenue of the building. Although mare than
10 percent of the revenue of each building is
generated by functions other than office or
residennal uses and the total value of that

" space excreds S1$ cullion the tramsaction

continues (o mee! the exemphon cteria of

§ B _=(b!. That $1S million fimitation on the
value of noo=office. non-renidential space is
caicdated for esch structure snd is not
excreded m toix exzmpte becanse the value
of thet epece i $30 milfioe for euch
bufding. - -
> $8023 Acepsinitioa ol cartbon-based
An acguisttion of carbon-based
mineral reserves (such &3 oil. natural
gas. coal. shale or tar sands] or rigats to
carbon-baved rinersl reserves are
exempt from the requirements of the act
if the total assets heid as & result of the
acguisition do not exceed $150 milion
and if the vaine of associated
machinery. structures or other asse's
included tn the acyuisition does not
exceed $15 million.

Example: Comparry A scquires nghts 1o ot
and gas reserves valued at $100 millien from
company B Sixty days later A buys ccai
reserves valued at 5100 sullion. Pursuant o
§ 30L23(5) “A” wall bold any asse's acguired
from “B~ wittun 180 caleadar days of mzung
the egraesant e acquure coal reserves as 3
result of the acquisition of coal thereiore thai
scquisition of carbon based guners! reserves
is valued st S0 million and is not exempt. =

_8. Sectios 882.XKb) Increase io the

“Controlled lssuser” Thresbold
Seclion 802.20(b) exempts acquisilions

of voting securities valued at S15 miilon

or less il the voling securities heid #s a
result of the acquisition do not canfer
control of an issuer that has total assets
or net annual sajes of 825 millicc or less.
The Commission proposes to expand
this exemmptian (and parallel exemplions
in §§ 802.50 and 802.51) by raising the
cantrolled issuer threstold to $220
million. because the experience oi the
aptitrust agencies demozsirates that few
of the ransactions made reporiabie by
§ 802.20(b} have raised substantial
competitive problems and none have
resulted in enforcement actions. Qur
enforcement experience indicates that
raising the threshold from $25 to $200
million would eliminate the vast ,
majority of filings required by paragraph
(b). whule still requinng reports for those
which have the greatest possibility of
raising significant antitrust concerns.

The proposed change would constitute
a major increase in one of the two size-
of-tranrsaction tests in the act and rules.
When read logether, section 7A[a){3)(3}
of the act and § 802.20 estmblish two
minimum swee~of-transaction tests.
Under these tests. notification is 2ot
currently required uniess. as & result of
the acquisition. the acquinng person
would hoid either:

(1} Voting secxrities. assets or &
combination of voting secunties end

e e s et v ¢ ——
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asets of the acquired person valued at

nore than $15 million: or
(2) Sufficient voting securities to

control a firm which. together with all
the entities the acquired firm controls.
has annual net sales or total assets of

$2S million.

The first minimum size-of-ransaction
test is the one more commonly met. It
establishes the basic rule that s filing is
required (assuming other requirements

are met) whenever a transaction is

valued at more than $15 million. Almost
90 percent of the Tansactions reported
meet this criterion. The second minisum

size-of-transaction test provides &
limited supplement to this basic rule.

Roughly 100 Tansactions a'year have
been reported under this c=terion. These

transactions valued at §13 million or

less are reported whenever one pa:ty
wil] acguire enough voting securities 10
control a firm with sales or assets of S35
million or more. (Control is defined i
§ 801.1(b}.) The proposed revision would
substantially increase the threshold in
the second test but not affect the first.
The decision to increase the threshoid

in § 802.20(b) is supported by an
analysis of enforcement interest in

wansactions filed under the act dunng
the years 1981. 1982 and 1983. The chan
below shows the antitrust agencies had

s consistently lower interest in
transactions valued at 515 million or
less than in other transactions.:

_(Exiorcement interest is reflected by two
kinds of agency actions: “clearance.” the

first indication of antitrust concern.

init:ates a procedure by which the two
sgencies decide wiich will begin ann

depth review of a transacuon. and

“second requests.” & procecure under

the act {or obt2ining additional
information from the parues and

generally an incication of a greater level

of concern.) In 1983. for example. the
fivst leve! of interest. “clearances.”
showed that in only seven of every
hundred transaclions vajued at $15

million or less was it considered at all
prebabie thata viclation might exist. In

contrast, for transactions above $13
million. it was felt worthwhile to

determine whic agency should exarine
ransactions more closely in fifteen. of
each hundred transactions. or twice as
often. The disparity in interest was even
greater for “seccnd requests.” where the
agencies were three times as likely to

request addinonal information from

parties to transaciions valued at more
than §13 muiliion. To put it another way.

althougn the SiS million or less
lransactions constituted over twel. e
persent of the t0:al reported in 1963.

they made up just over six percent of the

total ciearances and not quite four

. us-u--mnl

" percent of the total second requests. An

analysis of the aggregate data for all
three years using & chi square test of
statistical independence shows there is
s less than one percent chance that the
lower interest in $15 million or less
transactions is a reflection of sampling -
error. The observed differences in
clearance rates snd second request
rates {or ransactions valued at 515
million or less and more than $15 million
are therefore statistically significant. On
the basis of these statistics and the fact
that no enforcement actions have been
instituted based on reported
transactons vaiued at §15 million or
less. the Commission believes

§ 802.20(b} should be altered.

ENFORCEMENT INTEREST W $15 s LJON OR
LESS REPORTED TRANSACTIONS !

(19811983}
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The Commission has considered. but
rejected. deleting § 802.20(p] entrely. As
the Commission has noted before. the
two different transaction size thresholds
in the act indicate “a clear congressional
intention to reach at least some
scguisitions that satisfy only the
percentage {of voting securities] test.”
even though the sbsolute value of the
securities purchased may be reiatively
low. See 43 FR 33450. 33491 (uly 31.
1978); 44 FR 86781, 66782 (November 21.
1973. The Commission’s propasal would
preserve this statutory design.

The separate controlled issuer critenia
of § 802.20(b).can be 8 valuabie
supplement whexz the value of the
acquired entiry’s voting securities dees
not adequately refiectits competitive
presence. For example. the scquiced
securities could represent 50 percent of
the issuer's voting securities. but a much
smaller percentge of the total
capitalizaticn of a large company. Also.
if a company is failing as a business

enterprise. its marke? value may be low

regardless of the competitive
significance of its assets. Such a firm
could. for example. have a lage marke!
share and a strong competitive position.
yet face bankruptey solely as a result of

liabilities based on prior torious
condyct. Athough the purchase ofs
large but failing comg 10y will often be
permissible under the "failing company”
defense. that defense requires a careful
examination of the acquired company's
actual prospects. the competitive
importance of its productive sssets and
inventory, and the possibility of its
acguisition by a non-competing
company. That determination can only
be made after 8 scrutiny of the proposed
acguisition: the required distinctions are
far too complex to be written into the
reporting threshold.

Raising the threshold of § 80220(b} to
$200 million reilects a balancing of the
possibility of anticompettive
transactions vaiued at 515 million or
less with the Commission’s expenence
that few such transacuons are likleiv 1o
occur. The requirement that the acguired
entiry have aonual net sales or total
assets of $200 million or more wouid
have exempted over ninety percent of
the less than S15 million Tansactions
filed dunng 1982 and 1983 (the most
recent years for which complete
staustica exist). At the same tie i
preserves {or premerger review by e
antitrust enforcement agencies
ansactons in which firms of
substantia] size are acguied.

The Commussion also proposes 10
raise the corresponding controlled 1s::0°7,
threshold in § 802.50 (a)(2} and {(b}2).
~Acquisitions by foreign assets or votitz
secarities of a foreign issuer Dy Urated
States persons.” and § 802.51(bl{Z}.
= Acquisitions by foreign persons.” from
€25 million to $200 million. Although the
number of transactions fled under the<e
provisions are 100 small.to permut
meaningful analysis. the considerations
in evaluaung the compeutive
significance of acquinng firms valued at
$15 million or less are the same. The
Commissica proposes therefore to
continue the paralle! thresholcs in
$§ 802.20(b}. 802.50(a}(2). 802.30({b2)
and 802.51{b}(2}. ‘

C. The Comrnission proposes (o rev.s8

- § 802.20(b} and its example,

§ 802.50(a}(2} and its example 2

§ 802.50(b}{2) and its example.

§ 802.51{bj(2} and its example 2 the
example to § 802.52 ard example 3
following paragraph (d) of §801.2. as +!
forth below. New language is ind:icated
by arrows: (s-new language =) Deler-d
language is indicated by bracke!s:
[deleted language].

§ 80220 Minimum doliar vaive.
. .

(b] Voting secunties which conler
control of an issuer which. together wih
all entities which it controls. has arnual
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nei sales or total assets of £3253
* “00w million or more.

amp. ex: 1. Acquiring person “A” iatecds
to scuire 65 percent of the voting secirities
of corporation X from X's ultimate parent
entity. "W, end "A" bolds no other sssets or
voung securities of acyuired person {3 “W™,
X has no subsmdiaries and does not have’
annual set sale or tot! xssets of [$30]
» $200 « milkicn. i the postacquisttioa vaioe
of “A™ ‘s baidings of voiing secunties of X
would be $15 ouilion or lass, the acquistion
would be exempt under this secthon

§80250 Acquisitions of Toreign as3e’s or
of voting secorities of 3 forergn iswuser by
Unnac States persons.

(a) Assets. * *

(2) The acquisition of sssets located
outside the United States. to which sales
in or into the United States are
attributadle. shall be exempt from the
requirements of the act unless as a
result of the acquisition the acquiring
person would hold asse!s of the
&cquired person to which such sales
aggregating [S23] »S200- million or
more during the atgquired person’s most
fecent fiscal year were atiributable.

Evemipfes: =+

2 Sivty duvs after the trensuction in
examaie 1, A" proposes to seli o "B 4
secord manulactuning plant located abroad:
s n ornto the Unimd Stairs sttnbutabic
t. p.ant 10t2ied [S20] & S200 -« million
i the most recen! fisCal vear. Since "B~
would be acguising the second plant withun
1M Gays of the fizst plant bdth plants would
b censidered eseets of "A” acw heig by "B,
Sce § AN 1LY 2 Sinee the total annual
saire 1p orinin z*e United Siatrs excecd
[S32] = 5200« miiliom the acauwisition of
I second plém wield it b exempt ynder
this parngrapn

(b Vntng serp e © 0 0

{2 Node agoregzte seles in or inte the
United States of [S22] » 8200« million
or mom in ite mest recent fiscal year.

Evem:le "A" a U 5 PUTION. 18 10 wihuife
o vetng sewarnes of C a foregn issuer. C
has 20 aseots in the United Siates. but made
027 ute Seiee iate the Unnted Stades of
[S.-] >$“n< miilio= in the mosi recen:
fixca! veur The iransaciion is sat exempt |
endr: this sechion.

§ 802.51  Acguisitions by foreign persons.

. . . . - -

(l . . e

(., A US. 1ssuer with annul net sales
or tctal as<ets of [S23] » $200 - million
or more:

Eovmplay * 0 00

S Inevamzrie U ascyme tnel AT s

eeunng TEsT siach end that incleded
w - d asassuer Coa US issue- whose
t itets Ao valueC @t [S27] »S21T -

mi.on Simee Cs votng secumies wi Al be
azguired indimectlv. ard wace T4 thus will

" be wegriring conevol of 2 US. isrner with total

assets of more then 3557 o500« midlion
thcla:aubooamtbzmptmm
sectian.

§802.52 Acquisitions by or from toreign
governmental corporations.
Examples The governmeat of fareign
country X has decided to sell assets of its
wholly owned corporation. B. all of which are
located m {oretgn country X. The bayer is
“A". s US. person. Regerdiess of the
aggregnie annual sales in or into the United
Slates arnbuble o the assets of B. the
transaclion is exaap< under this sexson. (17
such aggregate annusl sales were less than
510] » $20C = million. the transacton
would also be exempt under § 802.50.)

§8012 Acguiring and acguired persons.

(d) - L] .

(2) * * e

(i") . o .

Examples: * * *

3 In the above example. sappose the
consdersion {or Y is 50 percent of the voting
secunties of Z. 3 wholly-owned subsdiary of
A which. together with all entities it controie.
has annual net sales and towm! asees of less
than [32¢] & $200 million. Sugpose siso
that the value of these securities is $15
mullior: or less. Siace the acquisition of the
voting secunues of Z s exerrpt onder the
pununum doilar value exemptios 1n § 80220,
A" will reportin tus ransaction as an
acguinng person oniy and "B as an acquired
person oniy.

7. Section 802.35 Acguisitions by
Employee Trusts

The Federal Trade Commission
proposes to exempt from the reporung
provisions of the act acquisitions of an
employer’s voting securities by cariain
emplovae trusts. It is common for
pension plans. profit sharing plans and
bonus plans to acquire shares in an
emplcyer’s business on behalf of its
employees. Typically these plars hold
shares in trust [or the employees. Even
where the trustees of the plans are
sppcinted by the employver. the current
rules make such acquisitions of
employer voling securities reportable
{assurming the 2ct's other notification
criteria are met). Proposed § 802.35
waould exempt acguisitions of the
employer's voting securities by qualified
trusts pursuani to Emplovee Stock
Owmership Plans ("ESOPs™). The
proposed rule wculd nc! exempt an
ESOP's acguisition of securities issued
by persons other than the emplover.

Under existing premerger rules.
acquisitions of an employver’'s securities
pursuznt to an ESOP are likely to be
subjec? to the notification requirements
of the act Such acquisitions are often
large enough 10 satisfy the $15 million
size-of-transaction criterion of section

-

7A[a][3](B) because the scquisitions
represest an inexpensive source of
financing for the employer. Alsa. the
ESOP tust is Tkely to meet the $10
million size-of-person criterion of
secson 7A(aH2) because the trust is
considered 10 be controlled by the
employer and must, pursuant to

§ 801.1{a)(1). inclode the tota] assets and
annuel net sales of the employer in
determining the size of the trust.
However, for purposes of the
ntraperson exemption in § 802.30. the
ESOP is not within the same person as
the empioyer. and. thus the scqusition of
the employer's stock by the ESOP is not
exempt.

The conclusion that ESOP
transacsdions should be exempt is based
on the mixture of stock ownership
characteristics in such trusts. If
complete ownership of voting securities.
rather then just voting rights. were to
pass to individual employees. such
acquisitions almost certainly would be
too small to be subject to the $10 muilion
size-of-person and $15 million size-of-
transacuon criteria of the ace If the
securities were held by an entity that
was controlled by the employer by
reason of bolding voting securities. then

.the transaction would be exempted by

§ 802.30 as an intraperson ransaciion.
The rationales for not requiring small
acquisitions to be reported and for -
exempting intraperson transactions both
apply to an ESOP trust’s acguisition of
an employer’s voting securities. The
Commission therefore proposes to
create a new exemption for such
acquisitions basad on the disunciive
charactenstics of ESOP trusts discussed
below.

Acquisitions of an employer's
securities pursuant to ag ESOP enabie
employers to receive advantageous tax
treatment when their securities are
acquired with borrowed money. See
generally 26 US.C. 401 et seq. Typically
employers initiate the formation of
ESOPs and appoint and remove the

" trustees who manage the asse's of a

plan. However, to establish such plans
requires the approval of the plan by
sffecied employees. See 26 U.S.C.
401(b){1){A}. Once the trus: is
established. the employees of & publicly
held corproation. not the trustees. vote
the emgloyer securities held by the trust.
26 U.S.C. 409A(e)(2). The empioyer-
appointed trustees retaio the power to
sell the e'ﬂplcr) er securities ar to .
purchase additional securities.

Despite tbese characterisics.
§ 801.1(c) (4) and (5) deem the seczurities
to be heid solely by the trust. For most
non-ESOP trusts. that is the agprepnate
result because trustees usually have the

-
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iuthonty to both vote and dispose of all
securities. From an antitrust viewpoint.
therefore. a danger of lessening
competition would result if those non-
ESOP trusts acguired voting secunties of
the employer and of compenng firms. [n
the case of an ESOP trust which also
held securities of both the empioyer and
a competing company. however, the two
sets of securities would not be voted by
the ESOP trust. The employees would
vote the securities of their employer.
Consequently most ESOP trusts do not
pose the same kind of antitrust concem
as other trusts.

This does not mean that employee
stock owmership Tusts can not pose any
antitrust concems. only that other

procedures of the premerger screening
progran are edeguate to protect the
remaining antitust interests. For

. example. the influence of the employer
over the trust can be grest due to its
authority to sppoint and remove
trustees. An employer mignt use this
influence to obtain conuol of a
compettor through the trust. It also
mignt exert great influence over the way
its empioyees vote as shareholders. The
exisung premerger Tuies explicitly
recogr:ze the possibility of influence
through control over trustees. Because
the empiover controls the Tust. the rules
require the empioyer lo repent the trust's
acguisition of shares in 8 competing {or
other] firm as its owr. Secuon 801.1(¢)
declares that & person controls an entity
{including s trust) if it has the right to
~designate a major:!y of the directors of
a corporation. or in the case of
unincorporated entities. of individuals
evercising similar functions” {i.e.,
trsiees). Conseguenily. the competinve
imoiications of acguinng another firm's
vanhng securities woulc continue to be

. reviewed under the ac! even if the
acquisiton of the empioyers own
securties were made not subject to the
noufication requirements. as the
Commissicr proposes lo<do here.

The Commission kas considered
exempting emploves frust 4cquisilions
either bv expanding the intraperson
exemghan in § 802.30 of DY changing the
defiminon of “ho'd” in § 801.1{e}. It
reje<!s both of those solutions for the
reasons stated below

In mos! citcumsiances an acquisition
is exempt where a controiled entity
acguires voung secur.hes of another
enuty ynder the samc control. Howerer.
§ 812,30 timats th.s £xXeMplion 0
circumstances where control is
exercisec 5y reason of hoiding securities
inot the nght 0 appointdirestors or
pusiees). The reascn iar this exception
1o the exemznica is that the rules do not
require filing & notification pnor to

making an acjuisition of the right to
sppoint directors (of trustees ) oaly prior
to an acguisition of assets or voting
securities. Expanding the ingraperson
exemption to include ESOPs would
permit & person to avoid the reporting
process eatirely by first acquiring the
right to appoint directors (which is not
reportable}. and then scquiriag the
voting securities of the then controlled
entity. |t is therefore not advisable to
expand that exemmption.

It would be possibie to exempt some
acquisitions by ESOP trusts by altering
the “hoid" provisions of § adi.1{c). This
rule could be aitered to deciare that
beneficiaries hold voting secuntes
within a trust if the beneficianes {in the
case of an ESOP. the employees) have
the right to vote thase securities. That
solution. bowever. is inadequate
because it would not exempt
acquisitions of an employer’'s voting
securities pussuant to an ESOP where
the employer is not a publicly heid
company. Closely-held companies are
required to accord voting rignts to
employees in such plans only “with
respect to 3 corporate matier which (by
law or charter) must be dec:ded by more
than s majonty vote of outstancing
common shares votes”. 28 US.C
409A(e)(3). Conseguently. aitenng the
“hold" provisions wiil oot exempt
scquisitions by employee Tusts that do
not require review.

The Cocumission proposes instead to
creste s new exemption for employee
trusts based on the hind of scquisition
and the mixture of ownership nghts
between employers. empicyees and
trustees. The provisien hmits the
exemption to ‘rusts that are part of
qualified stock bonus. pension or profit
shan:ng plans as defined in the Internal
Revenue Code in order expiicitly 10
accomoiodate those plans that are most
likeiy to make acquisitions large enough
to be reportable. it exempts acquistuons
of an emplcy ec’s voting secunitas by a
trust establisted for employees if the
employer has the right to appeint and
remove the trustees. This further -
limitation to rusts that are contolled by
the employer. according 0 the critena of
§ 801.1(b). ensures that any acquisition
of voting securities of other persans by
the trust wiii be reportable as if made by
the employer. Accordingly scqusitions
which are likely to lessen compeution
will remain subject to the nstfication
requiremen’s of the act.

Because all acquisiucns of employer
voting securities by ESOPs are eaempt.
there is no need 10 aggregete 3uch
acquisitions pursuant 1o § 801.:3. Such
aggregation is avoided by listing § 80235
in § 801.15{a)(2). The proposed text of

§ 801.15 below also contains
amerndments described in proposai S.
H. The Commission proposes (0 add
pew § 802.35 and revise § 801.1S (8)(2)
and (b} set forth below. New language is
indicated by arrors: (s New
language~a}. Deieted language is
indicated by brackets [deieted
h:}guge]. :

»§ 802.35 Acquisitions by empioyee

+ trusts.

. An acquisition of voting secunties

-ghall be exempt from the potification

requirements of the sct if:

{a) The securities are acquired by 2
trust thst meets the qualifications of
section 401 of the Internal Revenue
Code:

(b) The trust is controlled by a person
that employs the beneficiaries of the
trust: and.

{c] The voting securities acgquired are
those of that person or an entty widin
that person. =

§801.1S Aggregation of votng securtties
and sxsats The scquaa/ton of W eh wis
exemplL

AR

(2) Sections »-8022(b). = 8C2.5(5)(1).
802.8. 802.31. »= 80235, «B02.50(a}(1).
802.51(a)(1). 80253 and 8AZ7C.

{b) Assets or voting secunuies the
acquisitions of which was exempt al the
tize of acquisition (or would have besn
exempt. had the Act and these ruies
been in effect), or the present
acgquisition of which is exempt. uncer
section TA{C)(9] and §3 =32 20a)
802.3. = 802.50(a)(2).-832.50(bi. 802.511Y
and 802.6 uniess the limiiations
contained in sechion 7A(c){9]) or those
seciions do not apeiy or as @ resuit ot
the acquisition would be exceeded. in
which case the asse's or voung
secunties 30 acquired wll be heic. and

8. Section 802.70(b}  Acquisitions
Subject to Prior Approval

The Commission propeses to deir's
paragraph {(bj of § 802.70. Faragrapt tb)
exempts from the noufication 2nd
waiting requirements of the act cemain
scquisiiions that require priss approval
by the Federsi Trade Commission of 9y
s feceral court Although the principle of

.this rule is sound—to eliminat2

duplicatve notification regquirem.2nis—
the practical effects car. be roubiesome
10 both the enforcement agencies 804
the parties subject to an order. This tuie.
which is applicabie 0 oniy a few
transactions each yesr. can i scme
instances reduce the opportunity for
premerger review of acquisitions. At the
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came time the automatic exemption can

‘eate & barrier 1o voluntary settiements

- of antitrust actions where companies

wauld prefer to have their future
acquisition in other markets subject to
the normal premerger procedures rather
than the extraordinary procedures of an
order. As a consequence the
Commission believes the administration
of the premerger program would be
better served by eliminating the
exemption.

Section 802.70(b] exempts an entire
acquisition from the requirements of the
act if. pursuant to an order entered in an
action brought by the Federal Trade
Commission or the Department of
Justice. the acquiring person is required
to obtain approval of the Federal Trade
Commission or a federal court prior to
making an acquisition. If the transaction
must receive approval (typically after an
opportunity for public comment). then &
separale review of the acquisition under
the premerger program is unnecessary.
However. it is not certain that the court
or the Federal Trade Commussion will
evaluate the potential anticompetitive
eifects of all portions of an acquisition
under the authority of the order.
Consider. for example. a diversified
company engaged in both lumber and

went businesses. As a result of
- .uisitions in the cement business.
such a company might become subject
to 3 prior approval order requiring it to
submut all future cement acquisitions for
review. Although ail such acquisitions
wou.d be reviewed. the company—if
proposing a cement and lumber
acquisihon—might argue that the
authority of a court order extends oniy
ta that portion of the acguisition that
kas a compeutve effect on the cement
ingustry. Even without accepuing this
limited view of its authenty, a court
might. as a matter of judicial economy.
confine its review of the cement and
lumber acquisition under the order to
determmining that the transaciion does
nut reduce competition in thecement
industry. Ir such circumstances. the
combined effzct of the exemption and
the limited review would be to
elsmingte. {or the lumber portion of the
acquisition. the procedural advantages
affarded by the Hart-Scott-Rodino act
and by the judic:al order. That result
seems entirely inapprogriate for the
effective enforcement of the antitrus:
laws. 3

Nevertheless. the aniitrust
cxforcement agencies have insisted on
therr avthority to review all portions of a
"action. under a prior review orcer.
+ .nerelv those poruons relevant to the
order. This insistence can be an obstacle
fo obtaining consensual orders with

companies because of the public
disciosure procedures that are a part of
prior review orders.The agendies insist
that they must review all portions under
the order because § 802.70(b) can
automatically deprive them of authority
to review, using routine premerger
procedures. any portion of a transaction
that is subject to & prior review order.
Review under an order typically
requires the person requesting approval
to place on the public record business
information demonstrating that the
acquisition is not anticompetitive
(unless the scquiring person can show a
spec:fic need for confidenuality). Thus.
in the example from the previous
paragrapn. the diversified company
would be required to disclose
information about the lumber. as well as
the cement. business. The prospect of
broad disclosures of business
information can provoke a company
unnecessarily to resist an order settling
an antitrust matter. In contrast privacy
is required for documents and
information filed in a routine premerger
notification. A procedure that does not
require public disclosure of unrelated
portions of ransactions could facilitate
reaching agreement on the terms of prior
review orders. ’

Two approaches to this problem have
been considered: (1} To require
redundant prior notifications under the
order and the premerger nofication
program. or (2] to require separate
notifications for different portions of an
acquisition—those that will be reviewed
within the terms of the order and those
that wili Le reviewed under routine
premerger notification procedues. The
latter resolution. aithough logically
superior. could require extremely
compiex deflinitions to include all
transactions that might be relevant to
the order. Such definitions could result
in some transactions being placed i the
wrong category and quite possibly
would resuit in others not being
adequately reported under either
procedure.

Because the overall burden of
duplicate filings is small (fewer than a
dozen transactions were exempt from
premerger notification requirements
under § 802.70{b} in 1984). the
Commission believes the administration
of the notification program and the
enforcement of the antitrust laws will be
enhanced by eliminating the exemp:ion
contained in § 802.70(b).

_These considerations do not apply to
divestitures subject to prior approval
because in those orders the Federal
Trade Commission or a federal court
will have identified the transfers of
assets that are relevant to those orders.

There is. therefore. no reason to delete
the exemption in § 802.70(a} for
divestitures pursuant to orders.

L Accordingly the Commission
proposes to amend § 802.70 to delete
paragraph (b) and restructure the
remaining portions of the section as se!
forth beiow. Deleted language is
indicated by brackets: [deleted
language].

§ 80270 Acquisitions subject to order.

-An acquisition shall be exempt from
the requirements of the actif [

(a)] The voting securities or asse!s
are to be acquired from an entity
ordered to divest such voting secur:ties
or assets by order of the Federai Trace
Commission or of any Federal cour: in
an action brought by the Federal Trade
Commission or the Department of
Justice [ or

(b) The acquiring person or entity is
subjec! 10 an order of the Federal Trace
Commission or of any Federai court in
an action brought by the Federal Trade
Commuission or the Department of
Justice. requining prior approval of suck
acquisition by the Federal Trace
Commussion. such court. or the
Deparunent of Justice. and such

_approval has been obtained].

9. Section 8435 Affidavit Requirements
of the Acquiring Persons

The Commission proposes to modify
the notice requirement in § 803.5{a). This
rule requires an scguinng person in
transactions subject to § 801.30 {tender
offers. open market purchases and othe:
acquisitions of stock from persons other
than the 1ssuer} to submit with 1s
Noufication and Report Form an
affidavit attesting that the issuer has
received the notice required by
§ 803.5(a). When first promulgated. the
rule required the acquiring peren to
disclose in the notice to the issuer.
among other things. the idexntity of the
acquiring person and the number of
securities of each class to be acquired.
Because some acquiring persons could
not state their intentions in terms of
numbers of securities to be acguired, the
Commission. by formal interpretation on
December 28. 1978. permitted such
persons (o state instead which of the
reporting thresholds of § 801.1(h) they
intended to meet or exceed. The orig:nal
rule still can be inadequate in some
circumstances. It does not require the
acquiring person to state how many
secunities will be held as a result of an
acquisition. only how many shares are
to be acquired: thus the acquired pecson
does not siways have a basis for
determining if the acquisition will
require it to file a noufication.

— e ———— -
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The Commission now proposes (0
.icorporate the 1978 formal
interpretation in its rules. to alter the
tule 10 require the scquiring person 1o
state the number of voting securities
that would be held as a result of the
acquisition and to describe the wording
that the Commission will consider to be
adequate notice of an intention to make
s reportable acguisition. In addition the
Commission proposes to establish a
similar affidavit requirement for owners
of acquisition vehicles who are required
to report transactions pursuant to
proposed § 801.5.

Afficevits in § 801.30 Transactions

In view of some disputes about what
constitutes an adequate notice under
paragraph (a} the Commission takes
this opportunity to clarify the purposes
and meaning of that rule. The notice
procedurs serves two related purposes:
fo inform the issuer of its obligation to
file the notification required by the sct
ard to provide the issuer and the
antitust agencies with evidence that the
acguinng person seriously intends to
consurnate the Taosaction.

To Inform the Acgquired Person

- The principal purpose of § 803.5(a) is
to injorm the issuer of its abligation to

file a Noufication and Report Form with

the anntrust enforcement agencies. in
the transactions covered by this rule.
voting securities are to be acquired from
persons other than the business entity
that issued the secunties (or an entity
within the same person as the issuer):
thus the issuer has na reason to know
the: some or ail of its shares are being
acquired. Secuon 803.5(a} cures this by
rec.iring the acquinng person lo serve
the notice beiore Sling its aoufication.
The amendments to § 803.5(3) require
the acquiring person 1o inciude in its
notice informetion on which the
acquired person can delermine its
obligaticn to fiie a notification. As
onginally promulgated the rule did not
fuilv meet this objective Secause it
recuired that the scquiring person staie
oniy the number of voting securities it
intended to acquire. The obligation to
file notiscaticns rests. however. od the
lotel value or the total percentage of
voung securiues heid as a result of the
acquisiton. The formal interpretation
resolved this problem in the case of a
notice from a pessan whc could not
determune the number of secunties it
intended 10 acquire by requinng 1t (0
siate which of the four netificatica
thresncids it would cress as a result of
the acquisition. This required the
accuinng perscale add. pursuant ‘o
§ 801.13(a]. secunuies already held with
those to be purchased to determine if

the scquiring person would meet of
exceed the $15 millios or the 15. 25. of SO
percent of voting securities thresholds of
§ 801.1(h) that rigser the notification
process. In addition to incorporating this
threshoid option. the amendments 10

§ 803.5(a)(1)(iii} would require
equivalent information about the
number of voting securities to be
scquired. The proposal would detete the
requirement that the notice include
nonvoting securities (because they do
not affect the notification obligation)
and require the acquiring persor (o state
the total number of voung securites that
would be held as a result of the
acquisiion. That information wiil
enable the acquired person 10 venfy i
the acquisition will obligate it to file a
notification.

Evidence of Acquiring Person’s L=tent

The antitrust scoeening process
initiated by the acquiring persuns
requires the expenditure of significant
resources by the issuer and the antitrast
agencies. The rule therefore requires
that the acquiring person provide
evidence thatil intends t0 make s
repartable ransacton snd is not merely
considenng the possibility of makung
one. The evidence required falls into
three categories.

(1) The statement that the acquiring
person has & “good faith intention . . .
to make [an] acquisition” (§ 80a.5(a)(2))k

(2) The statement of the specific
number of secunnes which the person
intends to acquire or the filing threshoid
it intends to meet or exceed
(§ 803.5{a)(1)(iii)): and

{3} The commumcsation of these and
other facts to the acquired person
{§ 803.5(8)(1}).

The statement of “good faith™ intexnt is
but one part of the evidence the rules
require to establish that an acquinng
person inteads to make 3 reporadle
ascquisition. That general statement
gains greater credibility when the
acquiring person declares the exac!
number of secarities it intends 10 buy or
the filing threshold i intends (o Cross.
The specificity is 3 greater indication of
the ripeness or seriousness of the plan to
scquire than a rzore general statement
of an intention to acgurre.

Because the acquired person is
entitled ‘o be reasonably certain that a
reportable acquistion will be mace. the
Commission proposes 0 narrow the
descriptions of an azquinig perscn’s
intention that it w:ll consiger 83
complying with the notice requirements
of proposed § 803.5. The Commuesion
does not accept a statenrent in @ nouce
that the acquiring person intencs to
make an acquaition that "may excesd”
a given reportng threshold. That

statement does not specify & current
inteation to scquire any shares. Whiie
the Commission bas previously allowed
persons who state & present intent (o
make a reportable acquisition to also
file for a higher threshold using “may
exceed’ language. proposed example 2
makes clear the Commission wil no
longer constroe “may exceed” language -
as providing any potice of an intention
to acquire votng securities. Similarly.
language used in other public filings or
in public offering documents may fail to’
express an intention to scquire @
reportable quantity of voting securities
for purposes of § 803.5(a). For instance.
o tender offer is often made for “up to 50
percent of the issuer's vofing secuntes.”
or an SEC Form 13D will often state
purchases of the issuer's stock will “not
exceed 25 percent” or will be for “not
more than 15 percent” of the issuer's
stock. Language such as this may be
sufficient for compliance with the
securities laws. but does not state with
sufficient certainty for sntitrust notce
purposes an acgquiring company’s
intention to meet or exceed the specific
threshoid. mentioned or any spec:fic
threshold. A statement that an acquirnz
person will acquire "up t0 50 percent of
the scquired person’s voting secunnes’”
does not express &n intention to meet C7
exceed the 50 percent threshold. It does
not state an intention to mest even the
Jowest notification threshold. because it
does pot express an intention 1o acguire

. & single share of stock. Under the terms

of proposed § 803.5 an acquiring perscn
must attach a notice that either stales
the exact nurnber of shares to be
acquired or declares in plain languaze
that the acquiring person has & gocd
faish intention to meetl of exceed 3
specific notification threshold.

The requirements of +his rule shouid
be =asy to satisfy. Acquiring perscas
can. for instance. state at they “intend
to acquuire at least 15 percent of X's
voting securities”™ or that they intend i
“acguire voting securities. which. whes
aggregated with voting securities of
compaey X currently held. will resultin
our holding SO percen: or more oA X's
voting securitivs.” If an asguining DTSN
cannot plainly s:ate its intentichi 20
scquire ¢ reportable guanuty of shares.
then it canact Fie a Notificauox and
Repor: Form: instead. it must w2t to e
untii its intent can be states with e
requisite definitiveness. '

The requirement that the acq.iiing
perscn make known 10 the acsuires
person the speciiics of ar acz.is.hiah
plan provides @ final indicatian of @
serious intent to acquire. This
requirement paralleis the requirenent
that agrecments 10 merge He executed
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% 803.5(b)) and tender offers be publicly

tounced (§ 803.5(a})(2)) prior to filing &
Jtification. In each case the

seriousness of the acquiring person is

attested to by its willingness to declare

openly and in writing its specific

acguisition plan.

Affidavits in § 801.8 Transactions

When an acguisition vehicle acquires
either voting securities or assets the
scjuired entity may be unaware of its
obligation to file a Notification and
Report Form listing revenues derived
from product markets in which the
owners of the acquisition vehicle do
business. To make sure that acguired
persons become aware of their
obligation to file notifications in
response to fllings by owners pursuant
to § 801.5. the Commussion proposes to
add & new affidavit requirement to the
provisions of § 803.5. The proposed new
paragraph (c) would require owners of
acguisiton venicles to comply with the
terms of § 803.5{a} in § 801.30 -
trarisactions or § 803.5(¢)(3) in other
transactions. In addition. owners must
inform the acquired entity: that the
sc3zuisition is being made by an
acgusition vehicle: that pursuant to
§ 801.3 the owner is treated as an
acsuinng person: and the exteat of the

usition that is attributed to the

sinng persen. Based on this
information the acquired person will be
able to determine its obligations to file
notilications in response to those of
owners and in the case of non § 801.30
transac:ions. to file affidavits purusant
to § 303.5(b).

Because acquisition vehicles are
sometmes not fully formeZ until the
time an scguisition is made proposed
§ B03.5{c}{1){i} permits a person to file if
it has a "good {aith inteation to be an
ownmer at the time of the acquisition.”
This good faith inteation is tested by
compliance with the other provisions of
§ 803.5. paragraphs (a} and (b). and by
communication. of the intention to
become an owner to the acguired entity.

J. The Commission proposes to amend
§ 803.5 paragraph (a)(1) by revising
subparagraph (iii): adding examples 2 3.
and 4. and designating the unnumbered
example as example 1: and adding s
new paragraph (c). as set forth below.
New language is indicated by arrows:
{»new language ). Deleted language is
indicated by brackets: [deleted
language].

§801.5 Afficavits requirec.

(ad ()=

"*} The specific classes of voting [and
! stngl secunties of the issuer. and
® . KNOwn, «. the number of securities
of each such class that would be heid by

the acquiring person as a result of the
acquimition: s=or. if the sumber is not
known. the specific notification
threshold that the acquiring person
intends to meet or exceed: =

(z’oo.

Examples-ea:* * ¢
o {n exampies 2—4 assume that ane percent of
B's sbares are valued at $13 million.

2 Company A intends to acquire voting
securities of Company B. A does not know
exactly how many shares it will acquire. but
it knows it will definitely acquire 18 percent
and may scquire S0 percent of B's sharesa.
“A”"s notice to the acgquired person would
meet the requirements of § 803.5(a{iii} if it
states inter salia: “Company A has & present
good faith intention 1o scquire 18 percent of
the outstanding voting secunties of Company
B and. depending on market conditions. may
acquire up to 57 percent or more of the voting
secunities of Company “B”. The Commussion
would sccept this notice only for the 18
percent threshold.

3. A" states. inter alia. that it “has & good
[aith intention to scquire 1.000.000 shares of
Company B's voting secunties.” If 1.000.000
shares represents 23 percent of B's
outstanding voung-secunties. the statement
will be deemed & notificauon for the 15
percent threshold.

4. A" states inter alia that it will acquire

_“up to 100 percent of the shares of B. "A™""s

notice does not comply with { 833.5 because
it does not state an intent to mee: or exceed a
aotificauon threshold. “A™"s filing wil} be
considered deficient withun the mesning of

§ 803.10(c}(2). - :

»={c) Section 801.5 transoctions. In any
transactlion where an owner of an

" acquisition vehicle is required. pursuant

to § 801.5. to file & notification and
report form. the notification required by
the act from each such owner shall
contain an affidavit attached to the
front of the notification. attesting:

(1) That the owner has communicated
to the acquired entity in sccordance
with the procedures established by
paragraph {g) of this section: .

{i} That it is an owner of an entity that
proposes to make & reportable
acquisition. or has a good faith intention
to be an owner at the time of the
scquisition:

{ii) That. because the acquiring entity
is an acquisition vehicle, the owner is
treated by these rules as an acquining
person: and.

(iii) The portion of the acquisition that
will be treated as if made by the owner
and. further, -

{2) If the transaction is an acquisition
to which § 801.30 applies, that the owner
has alsc communicated all the
information required by paragraph (a) of
this section: or,

(3) If the transaction is not an
acguisition to which § 801.30 applies.

that & contract. agreement in principle or
letter of intent to merge or acquire has
been executed by or on bebalf of the
scquisition vehicle and that the owner
believes that entity has a good faith
intention to consummate the
transaction. =

10. Section 8039 Incorporation by
Refecence

The Commission proposes to reduce
the burden of filing by expanding the
extent to which persons may
incorporate by reference documents and
information submitted in previous
filings. The proposed rule would permut
incorporation by reference in three
situations: (1) When SEC Forms. annual
reports and other documents submitted
in responase to items 4{a) and 4(b} of a
prior filing are still current: (2) when 3
person has previously filed to acquire
voting securities of the same issuer; and
(3) when an acquiring person is filing for
a secondary acquisition.

" The proposal strikes & balance
between the burden on parties filing
notifications and the obligations of tne
antitrust enforcement agencies to act
quickly on those notifications. To
compiete an antitrust review of
proposed tansactions within the short
statutory deadlines. the enforcement
agencies must have immediate sccess to
the necessary documents and
information. In the case of matenals
incorporated by reference such access
requires adequate and conveniently
located storage space and sufficient
personnel to index. store. copy and
promptly retrieve the incorporated
matenial. The Commission beiieves that
the proposed rule is feasible with
existng personnel.

The proposed rule builds upon the
ageacies’ successful experience with the
incorporation by reference rules
established by the formal interpretations
of April 10. 1979, and April 7, 1981. and
by § 803.2(e) of the rules (promulgated
july 29. 1983). It would replace those
rules with a new. more comprehensive
rule. proposed § 803.5. .

- Paragraph (a) of the proposed rule
specifies the circumstances in which
incorporation by reference would be
permitted. All of paragraph (a) is subjes:
to the limitations set forth in paragraph
(b).

Paragraph (a)(1) would permit a
person to incorporate by reference
documents previously submitted in
response to items 4{a) and 4(b] of the
Notification and Report Form. This
provision would be broader than
existing rule § 803.2(e). It would allow
persons to incorporate, in acdition 10
annual reports. other financial

e r— i — S ¢ a——— T =+ —  —— t———
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-uments called {or by item 4(b}.
~elatively modest enlargement ¢l the
filing and retrieval system established
under § 803.2(e] should be sufficient to
handle this expansion.

Paragraph (a)(2) would permit
documents and information to be
incorporated by reference when a
person acquires additional voting
securities of the same issuer. The
proposal would change the provisions of
existing rule § 803.2(e} by increasicg
{rom 90 days to one year the period in
which such incorporation wouid be
siiowed. This expansicn seems
managccsle since flings for different
thresholds of the same i1ssuer are
arcinariiv reviewed by the same unit
wilhin the Commission. and these units
have hird oo problems with existing
§ 805.2ie).

Paraginh (3)(3) adds 3 new
oroeed.ie It wouid permit acguinng
putsnns 0 e secondury acquisition {s2¢
t 1G1.1) 10 wimOrporate Dy rejerence
Su.amerts o1 information submitted
with, or incorperated oy reference in.

12 fihng {or the pnmary acquisiton.
Aga:n. this provision appears feasible
Secause both acquisitinns ate generaily
revewcd by the same unit.

Paragr=gh (b) would place certain

.a.0¢ OR 10COrperation by reference.
Alhough these are exglained inmure
detar) then 1o existing § 803.2¢¢). aaly
ine exclusian of cash tender offers
repseserts g change from current policy.

Paiagrapn (Dji1) does no! p-rraii
incorparsation by refeence in a

" nntification for a cash iender offer
beiduse the enicrceinent «gencies are
auiherized less time (o review such
eiRsectors. See $ 802.10. It is the
avpesience of the Commission the! the
asenoes frequenthy need all ol the
chortenad watting period tu reviews cash
camtes affers. That re 2w could be
hempureg hy addirg the time req.ited 10
retrinve. COPY and distmbull proviously
fi.ed documeants orinformation

Peragrans (B)I2! would reqine that
tooimgorpsrot § documernis f
= larmaven snli be accurate and
current. For example. documents could
srt be InCUPOTaled 10 £25D07SC 1 Hems
4.1 and 4(b} unless they are the s1ast
rzcent presared and o notreftr L dota
n.ore thun fitecn months cid. Sew
£ 20111 B2

Paregrazh (b}(3! would resjuire that
the dc .ment or infermation have been
submited with a not:ficauen for 3
transaciion whose waiting perind
expires within one year of the beginnin
af the waiting penod for the nctif.cation
which ncorporates documents of
information by reference. The agencies
keen whoie filings or selected essential
parts of them as long as the filings are

3

effective. Under § 803.7 a notification is
effective for one year after the
expiration of the waiting period.

Paragraph (bj(4) would prohibit
incorporation by reference of documents
or information submitted with a
potification that has been withdrawn.
The agencies do not necessarily have
complete copies of such filings.

Paragraph (b}(5] similarly would not
permit incorporation of materials that
have been returned pursuant to § 21 of
the Federal Trade Commission Act. 15
U.S.C. S7b~2 Again the agencies do not
ordinarily retain copies of all such
matenals.

Under paragraph (bl{8] of the
proposed rule. persons could not
incorporate affidavits. cerufications or
notices required by § 803.5 or § 803.6.
because these documents are unique 10
each transaction. .

Paragraoh (c) dizcusses ceriain
mechanical issues. Under this
paragraph. parts of documents could not
be incorporated by reierence. A party
must be able to incorporate an entire
previous document or must submit a
fnew one. Parties may. however.
incorporate portions of non-

documentary inform.ation if they clearly "

and unmistakably indicate prec:sely
what information is being incorporated
by reference. )

K. Accordingiy. the Cemmissinn
progpases (o remove rule § 803.2el.
whose provisions are included in the
new ruie. and add a new rule § 803.9 as
set {orth below. New language 13
indicated by arrows: (»-new
language =). Deleted language is
indicated by brackets: [deieted
language]

;603.2 instructions sppiicadbie to
Notiication and Report Form

- . . - .

[lc} A person filing notification may
incorpcrate by reference only
documentary matenals required (0 be
filed in respanse to item 4(a) of the
*!o:ificatior and Report Form and
aanual reports required to be filed in
response (o item 4(b). which were
previously submitted with a filing by the
same person and which are the most
secent versions available: except that
whan the same parties file for a higher
noufication threshold no mere than 90
days after having made filings with
respect to0 a lower threshold. each party
may incorporate by reference in the
subsequent filing any documents or
information in its earlier filing provided
tha! the documents and information are >
the most recent available.]

-—

»}§ 80319 Incorporstion by referenca.

{a) A person may. subject to the
limitations of paragraph (b and in
accordance with the procedures of
paragraph (c. focorporate by reference
documents or information it hes
submitted as part of a previous
potificatien in the following
circumstances: .

(1] In any transaction. & perso
responding to items 4(a) and 4(b] of the
Notification and Report Form may
imcorporate by reference documents
submitted pursuant to these items in an
eariier notification:

(2) In any acqusition of voting
securities by a person who has
previous!y filed noufication st a lower
threshold for an acguisition of voung
securities of the same issuer. that person
may incorporate by reference any
document or information submutted
with. or incorporated by reference in.
the previous filing: or.

{3} In any secondary acquisition. an
scquiring person may incorporate by
reference any document or informaon
previously submitted with. or
incorporated by reference in. its
notification for the primary acguisition

{b} Notwithstanding paragrapt (aj of
this rule. incorporation by reference afa
document or information shall not be
permitted if:

(1) The notification is for a cash
tender offex

{2) The document or informatior. i2 no
longer responsive because of the
passage of ume. 8 change n
circumstances. or for any other reasom:

(3} The document or information was
submitted with & notificanon for a
transaction whose waiung serod -~
expired more than one yes” beiore the
beginning of the waiting period of the
transaction whose noufication
incorporates the document or
information:

{4} The document or ir:!armaticn wes
submitted with a notific - *.on that has
besn withdrawn:

(5} The document or information has
been 1eturned pursuant '3 « request for
the return of documents !

{6) The document or \ntsrmation 16 be
incorporated is an affidevit. cerufization
or notice pursuant to § 802.5 and §803.6
of these rules.

{c)(1) A person who ir.crporates by
referznce an entire doTun:2nt OF
infsrmation submittec -~ prior
notification must inset® .° ‘he
apprepriate place on 're swouficanon
and Report Form a refe -r: e containing
the date the inforrcanior, o0 JoCUmEnt
was submitted and the rames of the
acauiring and acquired pérsonsin that
nctification.
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12) A person who incorporates by
‘rence a poruon of the non-

<.cumentary informatios submitted in a
prior notification must also
unmistakably indicate precisely what
information is being incorporated by
reference. but io no case may a person
incorporate by reference less thao an.
entire document.

Examples: 1. Within the past year “A” filed
a notification {o acguire 1S percent of the
voting secuntes of corporation B. Now "A”
proposes (0 acguire 2S percent of the voting
securities of corporation & When A" files
its Noufication and Report Form (or the
acquisition of C's voting secunties it may.
uncer paragraoh (211} of tus rule.
incorporate by reference documer!s
submitted in response to items 4{a] and 4(b)
of the Nonfication and Report Form: fiied for
the acquisition of B's voting secunties.
provided that none of the limitauons of
paragraph (b} of the rule apply.

2 Corporauon A scquires 15 percent of the
votng securities of corporation B after both
~A" and "B liie Noufication and Report
Forms as required. Within onc year of the
expiration of the waiting period. “A”
proposes to acquire additional voting
secursiics of B. after which “A™ will hoid over
25 percent of B's voung secunties. Both "A”
and "B must fiie s Nouiication and Report
Furr {or toes acgquis:uorn. Subject to the
Lmitatiuns cf paragraph {b) of Uus ruie. both
~ 3~ and "B ma) incorporate by relerence

infcsmation or documents om the
, -<vious filing. ¢ : .

3. Within the past year “A” acquired 1§
pesrent of the voung secunues of corporation
B. It then acquired over $0 percent of the
vorag secunues of corporation C "A”, "B",
and “C” {.led the required Notfication and
Report Forms. Subsequently, "A™ -
discor.:nued manufaciunng several products.
~A" now propases 1o acguire 28 percentof
B s voung securties. In ite notificanon for the
acgus:tior. of 25 percent of B's voting
secunties. “A” mzy not simply incorporste by
reference its responses to items 5. 6. 7. 8 and
9 of the Form [iied for the acquisiton of 15
pereent of B's voting secunues. Unger
pategrapl (B2} of the rule “A” must. at 2
m:ramum. amend 1S respozse (o item S by
duicung the revenues and produci codes
asplizatle to the discontinued procucts. ln
addition. te reflect the acguisition. of C. "A™
mus* =ake the spproprate additicas 1o items
5.8.78and 9.

4. "A" preposes to acquire S0 percent of the
voling securities of corporation C and files a
Notifrcation and Repor: Form for ihis
acyuision. C holds erther more than 1§
pesten: or mere than S1S mutlion of the voting
secuntes of corporations D. E and F. Under
§ 801 4 of these rules. A" murt flie
Natficatior and Resost Fomms (or the
secondany scsuisition of the voung secunnes
of corporations D. E and F In these Forms.
“A"” mav incorporale by reference. subject to
the limitauons in paragraph (b} any '

~ument of iniormation submutted with its

sz fur $0 percent of the voung secuntres of
. Nenges. affidavits ang cerulications.
hewever. must be separsteiv executed for

every scquisitiop for which s Notifcation
and Report Form s Gled

S. “A™"s waiting period (o acquure 13
percent of the voning securities of corporation
X expired {ourteen months ago. Six monthy
later. that is eight months ago. "A” filed
notification to acquire 15 percent of the
voting secunties of corporaucn B. "A” now
proposes {0 scquire IS percent of the voung
securities of B. Io its notification to scguire 15
percent of the voting securities of B. "A”
responded 10 items 4{a} and 4{b) by
{ncorporadng the documents which it
submitted wth its filing for the voting
secunties of X. “A" cannot incorporate these
documents in its ootification for 25 percent of
the voting secunties of B. since the
documents were submitted wath its filing
whose waiting penod expired more than one
year ago. As in exampie Z howvever. subject
to the lim:tations of paragraph (b} of this
rules. “"A” may wcorporatc by reierence ary
other information and documents subrmutted
with the sotification for 1S percent of e
voting sectrities of B.w N

11. Section 803.10(a) Running of Time
in §801.40 Transactions

The Commission proposes to amend
§ 803.10(a). whuch determines when the
waiting penod begins for transacuons
covered by the act and rules. The
current rule does not make completeiy
clear when the waiting period begins in
connection with the formation of a joint

vexture or other corporation (hereinafter

“jownt venture”) subject to § 801.40 of e
premerger rules. The Commission’s staff
has consistently taken the position that
the waiting period does not begin until
all venturers who are required to file
have done so. It is possible. however. to
read the rule to permit each indivicual
venturer's waiting period to begin as
soon as that venturer files.

Tkis latter interpretation could
hamper review of joint ventures by the
antitrust agencies. Separate waiting
periods for individual venturers wauld
mean that in some instances one
vectures's waiting period might expire
before another venturer's filing 2lerted
the antitrust agencies to the need 1o
issue requests for edditional information
to all venturers. To avoid this result. the
Commission proposes to amend
§ 803.10(a) to state explicit!y that in the
case of acquisitions covered by § 831.40.
the waiting period begins when all
parties required to file a notificanon
have done so.

Although the Commission is
persuaded of the value of changing the
language in the rule. the Commission
believes that its staff has correcily
irterpreted the existing rule and it
rejects the arguments to the contrary
based on the language of that rule.
Section 803.10 currently provides. in
relevant pars. that the waiting period for
all acquisitions. other than those subjec:

to § 801.30. begins on the ~date of
receipt of the notification . . . from:

. . . all persons required by the sct and
these rules to file notification.” Although
this language suggests. and the
Commission staff has consistently
stated. that the waiting period begins
only when ail venturers required to file
have done so. & few parties have argued
that another interpretation is possibie.
They assert that the “all persons™
language of § 803.10 refers only to those
persons required to file notification in
coanection with a particular acguisition.
They note. in addition. that § 801.40 and
the Statement of Basis and Purpose treat
esch individual venturer's acquisition of
stock of the joint venture corporation as
a discrete acquisition for some purposes
Since in such an acquisition only the
venturer is required to file {the joint
venture itseif need not file). they
contend that the “all persons™
requirement is satisfied whenever an
individua! venturer fiies notificat:an.
Thus. sccording to the argument. each
venrurer's waiting period begins a3 soon
as it files its notification.

While this argume=nt has support
some language of the rules. it is nct
consistent with the antitrust

_enforcement agencies’ need to conduct
an analysis of the competitive
relationships among the persans forming
the joint venture corporation. As the
Statement of Basis and Purpose

§ 802.41 notes. “it is the combination of
the persons that form the new entity
{and not the new entity standing alzne)
that presents antitrust issues when a
new corporation is formed . : . 43 FR
33496 (July 31.1978). Accordingly. to
ensure that the enforcement agencies
have the opportunity to evaluate the
competitive relationships ameng all the
venturers required to file. the agencies
must be able to review all their
notifications at the same time. For ths
reason. the Commission staff has
consistently maintaired that the waiing
period for acquisitions subject to
§ 501.40 begins when all acquiring

" persons that are requirsd to report (o

- repcrt have doze sc.

Furthermore, contrary to arguTents
by private persons the rules do not
always treat the formaticn of a joint
venture as a series of isolated
acquisitions. Rather, for some purposes.
the rules trest the formaticn of a joint
venture as a single transaction. Fer -
instance. whether a particular venturer
meets the size-of-person testin a
§ 801.40 transaction is determined aol
only on the basis of its size and the size
of the joint venture corporation. but aisc
by the size of the other venturers. See
§ 801.40(h}. Similarly. the rules require
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we venturers. but nat the joint venture
corporation itsell, to file notification.
This approach also indicates that it is
the relationships among the venturers
rather than the relationships between
each individual venturer and the joint
venture that are of likely competitive
sigmificance: Consequently. the
Statement of Basis and Purpose
indicates taht it is “the parents of the
new corparation {who| will provice the
information necessary (o evaluate the
competitive impact of the combination.”
43 FR 33496 (July 31. 1978). Thus. while
the rules treat each acquisition of stock

{ the joint venture as 3 discrete
acquisition {or some purposes. the rules
also treu! the formation of a joint
venture as a single transaction for other
purposes. Accordingly. there has been
smple support [or the stalf
interpretation that the existing “sll

" persons” language in § 801.10(b)

requires ail contributors to & joint
venture 1o file their notifications before
the waiting perod begins. Nevertheless.
to aveid any possibie ambiguity the
Commussion proposes to amend the rule
to make this requirement explicit.

If this change is made. the
Commission does not see any need to
amend sither § 803.10(b}. which explains
when the waiting period ends. or
4§ 803.20(c}. which sets out the rules for
an extended waiting period. The
application of those sections to
acguis:tions subject (g § 801.40 should
be clear once the mearing of § 801.10ia]
becomes indisputable. For example. it
shoulc be clear that [or acguisitions
subject to § 801.4C in which 8 request for
additianal information is issued, the
exisndsd waiting period begiris on the
da‘e the additionalinformation or
documentary matenals requested 13
received from all contributors to the
juint veature corperation who recrived 2
request.

L The Commission proposes lo revise
§ 803.10(a) by redesignaung the present
paragraph (a}i2] as {a)(3)and by adding
a now paragragh (a)(2). as se! forth
beiow. New language is indicated by
arrows: (= new language = ).

£ 8032.10  Running of time.

“) - . .

{2) » In the case cf the formation of a
joint venture or other corporation
covered by } 801.40. all persons
contrihuting to the formauon of the joint
venture or othes corporauon that are
recuiced by the act and these ruies to
fi.e a notificauion:

{3 In the case of all other
acquisitions, ali persorns required by the
act and these rules to fiie notificancn.

- .. . . .

~

12. The Premerger Notification and
Repart Foarm

The Commission proposes to simplify
the Premerger Natification and Report
Form. The seven changes described
below are the product of bath the
comments of interested parties and our
own review. We believe each change
will reduce the burden of the Form
without hampering the sgencies’
evaluation of reported transactions.

The Commission welcomes
suggestions for additional changes and
comments addressing two genenc
jssues: (1) Whether the Form calls for
information that companies have
normaily already collected: and (2]
whether the Form asks for daté in the
way companies normally keep it.
Although much of the Form has been
designed to use information on hand, the
Commission would be interested in
further opportunities to do so.

a. Description of Transaction

The Commission proposes to
consolidate into one question the three
items {2(a}=~{c}] which request a
description of the transaction. At
present. item 2 (8] asks for the names
and sddresses of the parties to the
acquisibion. 8 descnhption of the assets
or voting securities to be acquired. the
consideration to be received from eech
party and. if the acguisition involves a
teader offer. the terms of the offer. ltem
2(b) calls for the scheduled
consummation date and item 2{c} a
description of the manner in which the
transaction is to be carried cut.
including scheduled major events such
s stockholder's meetings. other
requests {or government approval or
tender offer dates. Since parties often
repeat information when responding to
these items. the Commission proposas to
combine them into one question. These
changes should simplify the Form
without diminishing the information
obtained. -

Appendix to Part 803—{Amended]

M. Accordingly. in the Appendix to
Part 803 we propose (o remove items
2(b} and 2(c}. redesignate items 2{d}-2!
as items 2(b}-2(d) redpectively. ard
reword the instruction for item 2{a) as
set {orth below. Here. as well as in the
other six parts of this section, new
language is indicated by arrows: {»new
language «e). Deleted language is
indicated by brackets: [deleted
language].

Item 2{a--DOescription of scquisitien.
Breily descnbe the transaction. Lnc!ude a list
of the name and mailing sddress of each
scquiring and scquired person. whether or
not required 1o fiie nouficstion. and a
description of the sasets or voung securities

{o be scquired by snd/or the conmideration 1o
be recerved by each party. »-in describing the
acquisition. include the expecied dates of uny
maijor events required to consummate the
trsnsaction (e.g~ stockhoiders’ meetings.
filirrg of requests for approval. other public
filings. terminations of tender offers) and the
scheduied consummation date of the
transaction. =« '

If voting secunities are to be scguired from
o holder other than the issuer (or an enuity
included within the same person 33 the
tasuer| separutely identify (if knawn) such
hoider and the issuer of the voting securnties.
Acquining persons ig tender offers shouid
describe the terms of the offer.

[ltem 2(bj—State the scheduled
consummation date of the transaction.

{tem 2{cp—=Describe the manner n which
the transaction 13 to be carmed out. The
descripuon should include the expected dates
of any major events required in order to
consummale the transaction {e.g..
stockhoiders’ meeungs. filing of requests fur
spproval. other public filings. terminations of
tender oifers).]

b. Description of Voung Securities w be
Acquired

The Commission proposes to silow
persons who intend to acquire 100
percent of the acquired person’s voung
securities to respond to item 2le} By
stating that intent and providing the
dollar vslue of the acgquisition. lte™ 28]

‘requires responses td eight subsections

whick elicit information about separate
classes of voting securities and the
ermount of each that will be heid oy each
acquirng person following the
transaction. As the Statemen: of Basis
and Purpose points oul. the purdo<s of
the detailed breakdown is to enadis the
agencies to assess the degree of conrui
resulting from the acguisiion. 42 FR
33522 {jziv 31. 1978). Commer'a:s hate
noted that the detailed resprnrses are
likely to be unnecessry if the pasivis
acquiring 100 percent of the vot.ng
secunties of a company. In this case.
thece is litde doubt as to how m.ch
control the acquiring person will have
The same is true where the parties wiil

" merge the two companies or whzie *wo

companies wtil consolidate and forma
new company. In these instances.
therefore. the Commissiorn preposes 10
eliminae the detailed responses
required by item 2(e}.

However. 0 enable the Commission
tc monitor compliance with the art.
parties would be required to g2 full
responses to item 2(e} if. prior tn the
scquisition. the scquiring persor wou'd
hold 15 percent or more than $13 mahon
of the acguired persen’s vouRg
secures. Since holdings of this
magnitude would normally require 2
filing. disclosure of this informaticn :n
jtern 2(e) will alert the agencies to the
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‘t that the purchaser belicved that the

or purchases were exempied by the
act or rules. The agencies may
independently evaluale whether an
exemption applied.

N. Accordingly. the Commission
proposes lo revise the instructioa for
newly redesignated item 2{d} as lollows:

Hem i Votuy seturities 10 be acguirra.
Fuemish the folluwing information sepurately
for euch issuer whose vating secucilics wili
lu: acquired in the acquisition . i the
acquinng person does not currently hold 13
peceent or move thaa $15 million worth of the
vuling secuntics of the arguired person or
anv eanty included within the person. and il
wither the 2cquining person will. as x result of
the acquisition. hoid 100 percent of the voting
secunnies of the acawred issuer or the
acqusiion is & merger ar consolidation (e
§ mn 2tdl. then the parties may so state and
give the tutal dotlar value of the 1raasacthion
instend uf responding 10 dems 2ef{el=
Steliviing -

. Inddex 10 Ancilluny Dociments

The Commission propuses to delet:
itern 2¢0)(ii} which asks for an index of
ancillary documents reluted to the
agreement. such as those relating to
persunnei malters [€.2.. UMON CONITACtS
and empiovment agreements]. third-
party finuncing agreements. leases.
subleases and documents relaled to the

asfet of realty. The Statement of
_asis and Purpose states that the iades
“wili permt the ageacies to identify
picticuler ducuments in o second
regquest.” 43 FR 33828 {july 31, 19781

In the Commission’'s expenence.

_ Rowever. this index has not heen
nrcessery. Usually. the second request
Goes rot fucus on ssues related to third-
sty agirements. subleuses. umon
contacts or other documents listed in
the- indes. Furthermore. when this type
of information is needed. 1t can be asked
fur desenptively in a second request.
Singe the indes can be lengthy and time
cousuming to prepare, the Commission
propoeses 1o drop this ilem.

Q Acenrdingiv. the Commission
propuses io remove item 2{Mtul in the
instructione and Fuom

Ll m Ddai=indes to ancidleey
ducumenss, Fummsh anndes contaimng @
b [ descniption suliicwent to o nntfy each
arilieny ducament or class of documents
reivted to this agreement such as thuse
reiqting (0 personnel matters (¢ £. univn
coniracts. emrlovment agreements), thied.
pery financing agrevments. leases. subleases
nc ather documents relating 1o the transfler
of reaity, 0r ather simiint documents reisted
15 RS rarsaction])

¢ List of Subsicicries

Tre Commission preposes to allow
.mues 10 omit from the list reguired by
e 6{2) every subsidiary which has
tetsl assets of less than S10 million. At

present. item 6{a) requires persons filing
niotification to provide the name and
mailing address of each entity included
within the person filing notification. The
instructions givc parties the option of
not listing subsidiaries with total assets
of less than $1 million. Some
commeniors have questioned whether 4
list of subsidiaries is at all heipful to the
agencics in conducting their antitrus!
review. Others have asked whether the
names of small subsidigries’are
necessary for the agencies to conduct
their review. One comment objected to
the neceasity of providing the
information in the Form. suggesting
instead that parties be allowed to
indicate where the information is
contained in an aftachment to the Form.
The agencies must be able to
determine the names and sddresses of
all significant subsidiaries of the parties
involved in the acguisition. In many
instances. the names of the subsidiaries

" give the agencies an opportunity to

beticr undersiand the acquisition. and
enablc the agencies to seek information
from public sources. most of which is
ontyv provided by company name. The
need for subsidiaries’ names is
parucularly compeiling when the
subsidiaries are foreign entities. since
the SIC code information contained in
item § is limited to U.S. operations. See
§ 8002 Without the name of the foreign
subsidiary. information about the
forrign operations ol the party is not
readily obtainuble. On the other hand.
the Cummission recognizes that st some
point the subsidiaries may be so small
that even their names are unlikely to
produce information relevant to the
ageacies” antitrust review. The
Commission believes that the §i million
cut-off pruvided in item 6(a) can be
raised to $10 million withou!
significantly affecting the ability of the
agencies to review the transaction. This
belie! 1s. in part. based on the fact that
items 6(b) and 6(c) currently are subject
10 a $10 million cut-off and these cut-off
levels have not adversely afTected the
agencies’ ability 1o conduct the::
antitrust review. The Commission aiso is
willing to allow parties to provide
information by refereacing a document
submitted with a filing 5 long as the
information provided in the attachment
is complete, up-to-date and accurate
{see Proposal e. infra). Filings
relerencing attachments which are not
complete. up-to-date and accurate will
not be deemed substantially compliant
and the waiting period will nct begin
until the correct materials are received
by the agencies. See § 803.10(c)(2).

P. Accordingly. the Commission
proposes to revise the instruction for
itern 6{a} to read:

ltem 6lap—~Eatiies within person [iliy
notification. List the name snd headquariens
muiling uddress of each entity included
within the person [iling nolification. Ennties
with totai assets of less than [$1] e $10-)
million mey be owitted.

e. Shareholders and Holdings of Person
Filing Notification

The Commission proposes to allow
documentary responses (o items 6(b}
and 6{c] consistent with the approach
takes in item 6{a] above.

ltem 8(b) asks for a list of
shareholders of each entity included
within the person filing notification.
Hoiders of 5 percent or more of the
voting securities of any entity included
within the person must be listed unless
the entity has total assets of less than
$10 million. ltem 6{c} requires parties to
list their minority holdings. Parties may
omit holdings of less than § percent and
holdings of issuers with total assets of
less than $10 million.

One comment stated that the
Commission should permit parties to
respond to these items by referencing to
a document filed with the Form rather
than including a response on the Form.
The Commussion is of the view that a
tesponse which references a document

-~ is sdequate 30 long as the information

contained in the document is complete.
up-to-date and accurste. If the document
is not complete, up-to~date and accurate
the filing will not be deemed
substantially compiiant and the waiting
period will not begin until the corrected
materials are filed with both agencies.
Q. Accordingly the Commission
proposes (o revise the language in the
instruchons under item 6 to read:

ltem 6 This ltem need not be complered by
a person filing notificanun orly as an -
acguired persun if only asscus are 1o Le
scquired.—
» Pessons filing notificaticn may respond to
Item 6 by referencing « document [urnished
with this Form if the information so
referenced is 3 complete response to this item
snd is up-to~date and sccursie. =

f. Geogrephic Irformation in
_Overlapping SIC Codes.

The Commission proposes to deicte
the requirement that parties provide
geographic information urranged by the
stale. county and city or town of -
establishments deriving reveaue in
certain overlapping SIC codes.

Al present. item 7{a) of the Form
requires the {iling person to identify 4-
digit industry SIC codes in which it has
knowledge or belief that it and an¥ oti.e*
person which is a party to the
acquisition also derives revenue
(usually referred to as “the overlapping
code™ or “a four digit overiap”]. ltes

e e —————————
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7{c) requires the filing person to wdentify
the geographic areas in which it derives
revenue in overiapping codes For most
overlapping codes the filing person lists
_the states in which it derives revenue
{tem 7{c)({iv} currently requires parties to
provide more detailed geographic
inforrmation for SIC major groups 52-82
and 64809 (see attachment 1}.

In most of these major groups it is
necessary. for aatitrust analysis. to
determine with some specificity the
geographic areas in which the parties
operate. For instance. scquisigoas
involving food stores. gasoline service
stalions. hospitals. appare] and
accessory stores. and banks require 3
more detailec brear.down of geographic
information. since the relevant
geographic market is often local in
character rather than an entire state or
region of the countty. The Commission
believes that acquisitions involving
secunty brokers. insurance agents.
investment offices and other businesses
failing withir certain codes can be
_ adequaltely reviewed witbout the more
specific information currently required.
In the Commission’s expenence.
acguisitions invoiving overiaps in
certarn codes either do not involve local
markets or involve local markets but
nonetheless can adequateiy be reviewed
if the parties specily only the stales in
which revenue is derived Therefure, the
Comazussion propuses to change item
Tic!-lo require only state by siale
information for overiaps occurnng in
SiC muic® groups 62, 6467, 72 T3, 76. 78
and 8184 (eee altachment 2). -

R. The Camm:ssior proposes to revise
the inetructon fer item Tlclliv) to read:

ftem =tet =for each S-digitinduntty
woirem SICm e praurs [EIGC ard 28U
(rees:t trace. hnance psyronce oth=r than
disuroniLe curers. and el estute and
srrecer] »52-A1 TU TS T3 and 80 {eetail
(e, Bonning ard cestain services!« lisied
o HET el av0ve. provide the address,
ertaryre ihy Slale. COURy WAC £Ity OF lowi, of
each esiablisheent fram waies dollar
revcuEs weert Gorv el 1 the MUSt Ak
vear by the persor filine notiication:

Runombes the gl tem TICH V] as inem
I TRENTH .

[ e Tlaiy)] e ltem Tleiiie {u- such &
dig-t widusiry withen SIC major groun &3
(insarncs! lisied 1o dem Tlal ahove, iist the
stale st 12 which the person filng not:ficaion
is hicpnsed to wnhite iInTsrance.

Submfiigte @ aew oy 1ucnon for dem
e
o ltem Ll bmlul radl 3-C1t industry
wits = SIC aier 2rulDs 82, 65=hT. 7L T3 Th,
¢ _ad B1-¢% (trota.n finance insyrance. and
ro. | pstate 2rOUSS 240 CPriain services listed
1= itk ~Tal Chiov e list the states (o7, if
desived. the poruon theseoll in which the
ssi Blishments were tocated whicn denved
teverues in the mos! fecent year and =

8. Prior Acquisition

The Commission propases to change
item 9 of the Form by requming the
acquiring person o provide irformation
about acquisitions made within five
years of filing rather than the ten years
currently required.

At present. where both the acquiring
and acquired persoa io the acquisition
for which a notification is beiog filed
derived $1 million in revenue in a 4-digit
SIC code. the scquiring person must list
all acguisitions which it has made over
the last ten years ia which the scquired *
person derived reverue in that same 4
digit SIC code. A filing person need only
list arquisitions of more than 50 percent
of the voting securities or assels of
entities which had annual net sales or
total assets greater thas $10 million in
the year prior to the acguisition.

The purpose of item § if to assist the
agencies in identifying any prior
acguisitions by the acquiring person that
may sugges! a pattem of scquisitions in
a particular industry by that person. See
43 FR 33534 {July 31. 1978). Several
commentssuggested modifications of
item 9. One comment simply suggested
raising the $1 million cut-off to $10
million. This suggestion wes rerected
because the agencies sometimics find
overiaps of less than 510 million in 2
given 4-ctigit SIC code to be of
compeiitive significance. This is
particularly true where the parties
compete in a small geographic area or
whe=e one of the parues to the
acquisition has an extremely large share
of a market.

Another comment suggested that the
ten-vear period be reduced to five years.
This suggestior would significantly
reduce the burden because it would cut
in half the number of years the partes
would have to search for informaticn
about prior acguisitions. The
Commission beiieves that this change
can be made without adversely affecting
the agencies’ ability 1o conduct a
thorough antitrust review. The
Commission believes that an accurate
acecunt of the acguiring person’s
acquisihions over the pasi five years will
sdeguately put it on notice of possibie
trends toward concentration in the
alfected industry.

S. Therefore. the Commissiot:
proposes lo reword the instruction fur
item 9 to read as set fcrth below.

_ ltem $—Previgus ocgursitions {to be
completed by acquinng pessor —Determine
each 4-dig:* {SIC code} industty listed n Htem
Tla) above. 1n whic the person filing
nottficauna denved doilar revenues of $3
million or more m the most vecen! vear and i
whreh either the acgured issuer denved
revenves of $3 million or more in the mos!
recent vear. (or in which. in the case of the

_formation of & jont venture or other

corporenan. Lhe jooTt vewtare of other
corporation reasonably cm be expectied o
denve dollar revesoes of $1 muilioe or morel.
or revenues of 31 milbon or more 18 the most
recrent yenr were sttribotable to the scguired
assets. For esch such 4-digit incusrry. list ail
acquisitions mede by tbe persoa fiing
notification in the [ten] » five = vesrs pnor
10 the date of Girng of entties denving dollsr
sevenmes i thet «<ipt induytry. Lt only
scquisitiors of more than 50 perceal of the
vating securities or assets of eatities winch
had annual net sales or total assets greater
than $10 million in tve year prior to the
acguisition. .

For each scquisition supply:

{a} The name of the extity acguired:

(b} The beadquarters address of the
entity prior to the acquisition:

{c) Whether securities or assets were
acquired:

{d} The consummation date of the
acquisition:

(¢} The annusl net sales of the
scguired entity for the year prior to the
acquisition:

(N} The total assets of the acquired
entity in the year prior to the
scquisition: and

{g) The 4-digit (SIC code] industries
{by number and descriptior) idenufied
above in which the acquired ennty
derived dollar revenues.

Note.—This sttachment will not Sppvesin
the Code of Federal Regulations.

Attachment 1

SIC major groups in which garties are
currently required 1o proviue adcresses
grranged by state. county and city or town.

Diision C. Retetl Trace

Magor Group S2 Buiicing mzterialis.
hardware. garcer. supply. snd mateie
home deaiers.

Mator Croup 2. Senerel Merchandose sures

Major Group S4. Food stores.

Major Croup 3S. Aulomotive deaicst end
gasoline service statons.

Maior Croup 56. Apparel and azoessory
stores.

Menjor Croup 57 Fumilure. home furmichiras
and eguipment stores.

Major Croup S8. Eztng and drinaing glacus.

Major Ceoup S8. Misceilaneous el

Divsion H. Fipcree. Iriurenes zre Real

Estcie

Majcr Coup 80. Banhkirg.

Masor Creup 61. Credit Agences erher thus
barks.

Maior Croup 82 Secunty end commod:ty
brokers. dealers. exchanges. ard
services.

Maior Croup 64 Insurence egents. Lrose™
and service.

Major Group 63. Reo! esiilt.

Major Croup 86. Combinations of sral ewale
insurance. loans. law offices

Major Croup & Hoiding and other
incestment olfices.
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Major Croup 70. Hotels. rooming houses.
camps. and other lodging places.

Major Group 72 Personal services,

Major Group 73. Business services.

Mayor Group 75. Automotive repair. services.
and garages. .

Major Group 78. Miscelianeous repair
services. -

Maijor Group 78 Motion pictures.

Major Group ™9. Amusement and recrestion
services. exCepl motion pictures.

Major Group 0. Health services.

Major Group 81. Legal services.

Major Croup 82 Educanonal services.

Major Group 83. Social services.

Majur Croup 84 Museums, an galleries.
botariws! and zooclog:cul gardens.

Maijor Grinup W6 Membership organizations.

Major Croup 88. Prvate househoids.

Major Croup 89. Misccllaneous services.

Note.—This attachment will not appear in
the Code of Federal Regulanons.

Attachment 2

SIC major groups where. under the
propused revision of the Furm. oniy state by
state breahdowns will be requirnd.

Mujor Croup 62 Secunty and commudity
brohers. desless. exchanges, and
semces.

\ayar Croup 64, Insusance «gents. brokers,
and servicrs.
1r Croup 85. Real estate.

.+ Group 66. Combinatruns of real estate.
insurance. loans. law offices.

Mapir Croup 67, Holding «nd ather
investrment offices.

Major Craup 72 Peraanad serveees,

Maior Group T3, Businicss senvices.

Magor Group T8, Miseetianeuns repai?
serILes

Aojur Group T4 Amusement ¢nd recreation
seMICPs. EACED! MOLIOP DiCiures.

Majur Group 81 Legoi sem oS,

Major Croup 82 Euu ator semvices.

Muajor Croup X3 Sorciai serices. <

Myjor Croup &4, Museums. an galleries,
botunial and zanisgical gardens.

Mijnr Croup 88, Membershup organizsiions.

Maptr Group 88. Private Rouscholds.

Majur Croup 89. Miscellanecus services.

13. Chaages to Conform with Prior
Amendments lo the Rules

On November 21,1979 and July 28.
1083, the Commussion published several
chunags in the premerger rules. See 44
FR 66781 ¢! seq. and 48 FR 33427 e! seq.
Our expenence with those changes
indicates that it would be helpful to
make several amendments to the
examples appearing eisewhere in the
premerger rules.

T. Therefore. the Commission
propcses to revise exampie 110 § 801.4.
~xample 4 10 § 801.:5. example 3 tv

$1.30. the enampie to § 601.40. and
<xample 1 1o § 802.41. as set forth
below New language 15 indicated by
. drrows: (s-new language =) Deleted

_ language is indicated by brackets:

days|= thereafter. A" s primary and

deieted langu . secndary-scquisitions of the voung

L € sgel securities of B and C are subject to separste

§801.4 Secondary waiting perrods: see § 801.4.

) ....’ ' ' § 801.40 Formstion of jott verttse or
() other corpormtiona.

- - M - *

Example: Persons “A”, "B, and “C” egree
tp creste new corparation N. 8 joint venture.
»-A", "B, and “C" will each hold one third
of the shares of N.« A™ has more than 5100
million ia annual net sales. “B” has more than
£10 million in total ausets s=but less than $100
million in snnual net sales and total assets <.
Both “C™ s total assets snd its agnual net
sties are less than $10 million. "A”™, "B”. and
~C~ are each engeged 1n commerce. “A” "B
and “C" have agreed (o meke an aggregate
initial conmbubon o the new enuty of 55
million in sssets and »each to make
additional contributions of [an aggregate]

+ S8 mullion ln each of the next three vears.
Under paragraph (c}. the essets of the new
corporation sre [$24] w580« mullion. Under
paragrapa (bl only “A” must file nouficaton

Exomples: 1. Assume that acquining person .
“A" proposes to ecquire sii the voting
securities of corparstion B. This section
provides that the acquisition of voting
securilies of issuers held but not conrolled
by B or by any entity which B controis are
secondary acquisitions by “A™. Thus. il B
bolds more than 518 million of the voting
securities of carporution X (but does not
control X). and "A" and "X~ sausfy sections
7A (a)(1} and (a}{2). "A” must file notification
separately wuh respect to its secondary
acquisition of voting secunties of X. "X must
file noufication within fifieen days »{or 1n
the case of a cash tender offer. 10 days]=
after “A" files. pursuant to § 801.30.

§801.15 Aggregation of voting securtties
and assets the acquisiion of wiuch was

exempt. {end oniy then ] wuince = “A" meets [a]
. . o . . » the e cniterion of section 7A{8){3P=—that 1a.
@ [ir]:t will be scquinng [1S percent or 513

million] o one third = of the voting secunties
of the new entity » [or $20 million - N'need
pot file noliﬁqnon: see § 80241,

Exsmples: * * °.

4. Assume that acgquiring person "B". 8
United States person. acguired from
corporstion X two munes located abroad. and
assume that the acquisition pnce was 55
million. In the most recent year, sales in the
Uniced Siates attributable 1o the mines were
[55] » $150-« muilion. and thus the
scquisiiion was exempt under § 802.5014)(2).
Within 180 days of that acquintion. "B seehs
10 acquire a third mune from X. to whick
United States sales of [$7] w $80 = miilion
werr attributable in the most recent year.
Since under § 801.23(b}{2). 23 3 result of the
acquisition. B~ would hold all three mines of
X. and the 5107 »$200 mulhon - limitstion
in § 802.50{«)(2] would be exceeded. under
paragraph {bj of this rulc. "B” would hoid the
previously acquired assets for the purpose of
the second acquisit:on. Thereiore. as a result
of the second acquisition. “B™ would hoid
assets of X exceeding $15 million. wouid not
qualify for the exempution in § s02.50(all2).
and must observe the requirements of the act
before consummating the acquisihon.

§ 80241  Joit vemture of other
corporations st time of formation
- . . L ] .

Examples: 1. Corporations A and B. each
baving sales of $100 auilion. esch propose 0
conmbute [$107 » 520 mullion= 1 cash in
exchange for 50 percent of the voting
secunties of a new corporation. N. Under this
sec:ion. the new corporstion need not file
noufication sithoagh both "A™ snd “B" must
do 3o and obaerve the waiing penod pnor 10
receiving any voung secunues of N.

By direction of the Commission.
Commissioner Bailey voted to seex
public comments. but expressed serious
reservations concerning the proposed
large increase in centain dollar
threshoids for ansactions to be subjec!
to premerger reporting. The increase
from $25 million to $200 million would

" have eliminsted eleven of twelve

. mergers in the sffected category where
investigational clearance was actually
sought via the FTC/Jusuce Department
-liaison process in 1982 and 1983, anc all
three of the mergers where second
requests were actually issued. She
observed that while the Notice siaies
none of these cases resulted in
enforcement actions. she does not
necessarily agree that the existing rate
even of clearances and/or seconc
requests represents the appropnate level
of antitrust copcern with the mergers 3!

§801.30 Tender otfers and acguisitions of
voting secunties for third parties.

. . . . .

(b)o ..

Exomples: * * *

3. Suppose that acquinng person “A"
praposes to acquire 50 percent of the voting
secunties of corparation.B which in tum
owns 30 percent of the voting secunties of
corporation C. Thus "A™ 's acquisiion of Cs
voting secunties is 2 secondary acquisition
(see § 801.4] to which this section applies
because A’ 13 acquiring C's voting secunties

from a third party (B). Therefore. the waihing issue.
period with respect lo “A" s scquisttion of Emily H. Rock,
C's voting secunties begins when "A” files ita Secretary.

separate Notification and Report Form with
respect to C and ~C™ must file within 15 days

[FR Doc. 8522382 Filed §-23-35, 843 ar|
»{or in the case of a cash tender offer. 10 .

PaLBG COOE 4730-4%=M
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agewcT: Pederal Trade Commission.

_acniosc Promulgation of Fmxl Rule
Revision.

susMARY: This final rule revises 18 CFR
Part 803 Appecdix. the Anttrust
Improvements Act Notification and
Reoort Form for Certain Mergers and
Acguisitions {the "Farm™). This Form
must be completed and submitted by
persons required to report mergers of
acguisitions 8s added by Title [I of the
Hart-Scoti-Rodino Antigust
Improvements Act of 1676 (the “Act™).
The revised Form wiil require that 1982
revenue data be provided in response to
certain questions on the Form reianng 0
product lines that previousiy asked for
1g== data. Certain other reiated minor
changes have been mede on the Form.

EFFECTIVE DATE Marzh 28. 1986,

AcoREesS: All completed Forms.
inicuding any documents required lo be
supplied 1n response to &any {tem on the
Form. must be delivered to: Premerger
Noufication Office, Buredu of
Compeution. Room 103. Tederal Trade
Commiss:on. Washington. D.C. 20830.
and Directar of Operations. Antitrust
Division. Room 3218 Depart.—.xem'of
Justice. Washingion. D.C. 20530. as
spec.fies by 16 CR 303_.10(c}(19851.
FOR FURTHER INFORMATION CONTACT
lona M. Sipple. Jr.. Senior Attomey. or
Wqune E Kaplan. Altorney. Premerger
Notification Office. Bureau of
Competunon. Room 301 Federal Trade
Commission. Washington. D.C. 20580.
Teiephorne: (202) 323-38%4.

List of Subjects in 16 CFR Part 863

Antitrast. Reporting and
recorskeeping requirements.
e suthority for 16 CFR Pant 803
continues to read:

Authority: Secuon 7A(Z) Claytos Act 15
U.S.C. 18aid] as added by secuoa 201. Hart-
Scott-Rodino Anuourst Improvements Act ol
1976, Pub. L 94-43S. 90 Stat. 1390.

SUPPLEMENTARY INFORMATION:

Paperwork R eduction Act

This change to the exisang OMB
clearance. Controi No. 3084-0005. hes
been approved by the Office of
|nformation and Regulatory Affairs.
Office of Management and Budge!.

the Adminisgeare Procedure AcL 5
U.S.C. f0%, reqmxog 8 final regulatory
flexibility a=aiyas of tis revimoco. 13
therefore mapplicable.

The Hart-Scou-Redine Antust
Improvements Act of 1576 requires wil
persons contempia e cerain mesyess
or scquisitioes © fle podfxcanoa wth
the Federal Trade Comommmca (the
Commissan”) and the Angtust Divimon
of the Deparcnent of justice and @ was
designated periods of ome
consummanng sucs
ransacnoons. Congress empowered the
Commission. with the copcurreace of te

_ Assistact Attoroey Geperal in charge of

the Antitrust Drvisioo (“the Asswstant

potificaton .
contain such documentary material and
information . . . asis pecessary and
appropriate” to enshle the ageocies "0
determine whether such acqwsibions
may. if consummated. violate tbe
antitrust laws.” (15 U.S.C. 18a(d) (1883}).

Pursuant to that secsion. the
Commission. with the concurrence of the
Assistant Atorney General, developed
the Antitrust lmprovements Act
Notification and Report Porm LDor Cantain
Mergers and Acquisiions. The Form is
designed to “de the Camission a0
the Assistant Attorney Gerrernl with the
information and docume:T:ary material
peceasary and gppropriete for &n tmitial
evaluation of the potential
anticompetitive i of signifreant
mergers. acquisitons and cerein stilar
transactions. The Form is not citended
1o elicit all poteatially televant
information relating to &0 acquisition.
Compietioa of the For= by all poues
required to file will ordinarity perait
both agencies to Jetermine whether the
waiting period should be altowed to
expire or be terminated early ¥pon
request of whether s request for
additional information should be made
under section 7Ale] of the Act and 18
CTR 803.20.

All acquiripg end acquired persans
required by the Act 0 fite potificanon

- revised W

idmpha&-?omclpb-d-dc
or okber equivalent reproducton =
fns ructiaos and the premergeT
lh?otmw-ﬁutp-umalumdon
hﬂynﬂ?‘tﬂnm and decarce
affecive an Septamber 5, 1L It was
data for 1577 as e
base nchﬂ&(ﬁﬂlmmucbs.
1980}} y. Dew yETRions ol .
the Form wer approved by the OfSce of
t and Budget oo December
. 1981, Febroary = 19673, September

since wheg and it was publisted io ke
Federal Register 00 November 1= 1963.

ma:m.ub-.-mmma in respocse o
IlemSoic.beFamO&bﬂrd:angaezﬁzc:
pew relerence materials otad in the
Form or more precise idenGfcation of
terms developed by the Bureau of the

ltunsdlb:FoaidanpedtoeBm
ecomomic data classfied by Swendard
Indusmal Classificanos [8LC") coom
with respect ©© all Wpowe tnes of
comimerce in wkicd the reporang persod
derives any dollar reveauzs Scea
rpvenue data is required by indusSy (& -

digit induscy @ wxch that fli-e persas
wus eagaged Item S(b)(i) requres Dat

which the g
any reverues. lem )i reqeres the
reportg persan 8 identdy each
mammfactured product that has been
added or deleted mace X77. Far those
producss added. the reparting person
must pronoe the total revenue
atributable to the added procuc: for the
most recent year. lle s{b)(ili} requres
that the repcrting pesoo eagewed @
manuiacturing provide aggresaLe
revenues for the most recent year
decived from esch S-digit product Gess
ltesm Sic) requires that the reportng
persan m oo :frc e
tndus tres preve &t code revenus
data far the most recent yEer-

Whes erigmally promuigated te
premerges notficxhios rules requiced
revecue data lor two tme penods. 1872
and the most recent year for weuch the
requested informaton i pvaiiadie. The
use of the 1972 “bese vear” was
desrgned to coincide with = then o3t
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recent quinquennial ecoDOmic cansus
and the Annual Survey of Mazufuctures.
These publications of the Buresu of the
C.:osus serve as the most readily
available and reliable sttistica] soarces
of industry compogents and mariket
universes o which individual company
product and revenue data ca= be
corapared. Wheg the originai ruies were
promulgated the Commission snd the
Angitrust Division of the Department of
Justice stated their intention to revise
{tem § to require submission of 1977
revenue data as soon as the Buresu of
the Census published the 1577 Censux of
Mcnufoctures. {43 FR 33528 (July 31.
1978]). Accordingly. the Commission
amended item S on March S, 1880, when
it promulgated the revision in the
Federal Register. (45 FR 14205 (March 5,
1980}}. The revision became effective on
publication. but the published notice
provided for a sixty-day transinonal
peniod during which either 1872 or 1977
revenue data could be submitted.

The Bureau of the Census has now
compieted its publication of final
paperbound reports for the 1982 Census
of Manufactures. Since most cmmpanies
within the United Slates submit data to
the Buresu of the Census for the
economic censuses. reparting persons
presumably have gathered. compiled .
and assembied 1982 revenue data in
accordance with the SIC code format for
the 1982 Cansus of Manufactures.
Furthermore. the Bureau of the Census
has now compieted the Numerical List
of AManufoctured and Minera! Products.
1982 Census of Manufactures and
Cansus of Mineral Industries (MC 82 R-
1) (1982 Numerica/ List™). That
pubiication is necessary for reference to
final “S-dig1t” product ciass and *7-
dig:t” product codes for 1982 and is
currently available from the
GCoverament Prnnting Office. Because of
this. and the fact that the 1982 aggregate
data is now available to the Commission
and the Antitrust Division of the
Department of Justice. jtem § is hereby
being revised to require 1982 data
instead of 1977 data. As in the 1980
change 10 the 1977 base year, the change
is effective immediately. with a sixty-
day transitional peniod during which
either 1977 or 1982 revenue data may be
subroitied.

The Commission is aware that the
Bureau of the Census proposed
extensive changes in the SIC codes and
SIC based codes in 1982, and that'those
proposed changes were not
implemented because of budget
restrnictions. Thus. although the Bureau’
of the Census collected data in
articipanon of those changes. it
pubiished the data using codes that are

io some instances different thac the | -
codes it nasd to collect the informaton. -
Since the Commission and the

Antitrust Division use the miverse
revenue Ggures publishad by the Bureau
of the Census as the basis apon wihich o
q:mpuerem.nedatxcnppﬁedby
reportung perscns in response o ftem &
it iy impartant that reparting persans
submit information wxing the codes

For this reasan. the Commisaion hae
determined {0 require reporting persons
to submit revenue mformation on the
basis of the codes published by the
Bureau of the Census in the 1982 Cansus
of Manufoc:urers. Accordingly,
reporting persons wiil be required to
convert the 1882 revenue data they
submitted to the Bureau of the Ceasus
from the collected codes to the codes
published by the Bureau of the Census.
The 1982 Nugrerical List which is one of
the two basic reference publications
used (0 prepare responses to item S
contains two parallel cotumns. “Product
code published” and “Product code
collected.” which provide a basis for
determining when the codes uved to
coliect information differ from those
ased to publish the information. When
the “Product code published” and the
“Product code collected™ differ.
reporting persons will be sble to comply.
in mos! cases. by changing the code they
nsed to submit information to the
Bureau of the Census to the code used
by the Bureau of the Ceasus to publish
the information. In & few extremely rare
instances. the “Product code published™
is derived from two or more collected
codes. The Bureau of the Cezsus bas
identified these codes by placing an
asterisk in the “Product code coliected™
column in the 1982 Numerica/ Lis¢
Reportng persons that bave codes in
this category may be able to comply by
reviewing undertying records compiled
ip sccordance with the 1982 census
reports and retabulating such data
according to the published codes.

The Commission has determined that
any inconvenience resulting from this
requirement is unavoidabie in light of
the antitrust agencies’ need to be able to
compare quickly an individual
company's submission with published
census universe data. The use of-census
data is currently the only feasible basis
on which the agencies can perform &
preliminary antitrust analysis within the
time limits imposed by the Act.

At the request of the Bureau of the
Census. we are also revising references
in the lnstructions to the Form to S-digit
product class and 7-digit product codes
(presently referred to as SIC codes)
which are technically SIC based codes.

-

developed by the Office of Macagement
and Bwdget classifies estxblishments
ouly to the -diglt duxtry level by-their
primmry type of actsity. T =

required by the Asministrtive

‘MM tm APA"L 3 USC
‘;jmhw bere.
pablished by the Bureau of the Censua. *

promalgution of & rule where the agency
for good crrse finds et the voendard
procedure would be “tnprecticable.
nnecessary, or Goutrary to the pubiic
interest” Promalgaton of the proposed
revision falls within this exemption for
several reasons. -

The public was afforded the
opportummity to comment on the original
rules and Form [n two patice and
conmment periods provided pursuant to
the rulemaking requirements of the APA.
The rulenaking culminated I the
promulgatian end peblication of G

rules and Form. end was
accompanied by a Statement of Bas:s
and Purpose. (43 FR 33450 (Juiy 31.
1978}). Smoe the smendmast doss-aet
depart from or alter the substamoe of the
prior rulemaking (i-e- {t dows Dot change
the type or amoumt of ixformation
required by the Porm). forther
opportunity for comIoestt seems -
unpecesssary. See penerally. Texocs. Inc.
v. Federa/ Energy Admiruscution. 531
‘F2d 1071 (Exer. CL App.). cert denjel.
28 U.S. 941 (1978): Durkin v. Edward S.
Wagner Co. 118 F. Sepp. 118 (DN.Y.
1953}, aff d. 217 F2d 3@ (2d Cir ). cert
denijed. 348 US. 964 {1954).

Additionally. the agences gave notice
of their intention to revise item S m the
original promulgaton of the rules, as
previously stated. in response to
pumerous comments received during the
two comment periods of the rulemaking.
Several comments opposed the
requirement that 1872 data be supplied
oa the grounds thatthe compilation of
1972 data would be unduly cumbersorme.
burdensome and expensive. For the
second tme, the Commission is
changing the requirements of item S
consistent with ity earlier potice. The
change will lessea the compliance
burden by requiring more recent revenue
data that is genernlly more easily
retrievable and resdily svailable 1o
reporting persans than 1877 data, The
Commission fmds that a separate notice
and comment period st this tize would
be unnecessary and not in the public
interest and. therefore. is not required :
by the APA :

Section 553(d) of the APA requires

. that 30 days’ notice be provided to the
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public before a nde becomes effective, ‘
but provides an exception from tns Lo av =
requirememt where good camse s fomnd. : - weloe
(5 U.SL 532{d){2]). Rather than desay .
the effective data of the pew . oo ’ .
requirements by 36 days. the ST
Commission has determined in the . T
public interest to accommodase all . . Stk
reporting persons by instrating & 60-day : R
transitional period (as was dope m the - ’
priocr changeover from the 1972 base .
year to the 1977 base year) doring which
reporting persons may submit either
1977 or 1882 revenue data in respoase (o
items 5(a), 5{(b}{i) and 5(b}(ii}. Thereafter,
the Commuission and the Anttrust
Division of the Deparment of Jusuce
will accept only 1982 revesue data.
Forms which do not provide 1982 data
after the 80-dxy period will be treated as
deficient under section 803.30{c}{2) of
the premerger notification rules. (16 OFR
803.10(c}(2)).
The Commission. with the
concurrence of the Assistant Attomey
General. hereby revises the Appendix to
16 CFR part 803.

PART 803—{AMENDED]

Appendix [Amended]

In 15 CFR Ch. L the Appendix to Part
803 is amended by rezoving the current
Insiruc:ions to the Actitrust
Lnzrovemeants Act Notificatios and
Report Form for Certain Mergers and
Acgquisiuons {“lnstuctions”™), pages I
VL in its enurery and subsututing the
following pew lnstructions, pages I-V1,
and by deleung pages 6. 7. 8 and 10 of
the Notificaton and Report Form for
Cerain Mergess and Acquisitions end
subsatuting the jollowing new pages &
7.8and 10.

SULIG COOE 47 50-0 148



Sdarch 25 1385 § Rules and Regniatens -

18371

-
-

ety

Feberal Register { Wak:51. No. 58 / W.

. -
.
.o o
[T
..
.
.- 3 "’
o ad

)
B
|

L (]

W&t!.i!u&%mll!.ﬂ!&s?u
L i W phasbes 0q &1 moser sul o

Weupn '
topa ok » .u&‘..a{ilg!.!.c

e ix@ﬁh 1 Snpuen ol ey 4q
'opaanh e a3 N0 Q1 108 1 pe4) vowiodind

a0 0g iyer o] 8 0B vouT Wy n,v.i?.s.. (N
C O PHEE M)A JIRD Krunsesids

VOIS A Syl
o Lpd @200 §3 pRunDIf 19 O) LEINIee PUS YA URYY
P) UEER10 G g (Freved ae sQ1e0 Siesey o uor)
.tm«. ﬁ 1 vOuISTYTN B 18 Byond 441 o Auo presd

AN AY prr 21 o4t bkesy—{piplg wou

{91944 100U 10 PuoH
quiwrer iy opard Yo (1udde 1y senbar o Bu
u SBumgut P E20I O 8) vonderupit Kl s wwnY
w03 B 0 W PA DI S Iae iy e 1o INED pead
@0 o3t Bpn DIyl Wil 1080 YL 1IN0 DRI ST N By
VI B I VB W PUVIW S aquerg =2k wen

: ot VO IVIUE N
"y —o !4 :o.....t!f! POAPOUYS Syl mui g~ (q)E wey

19110 1Y) 19 TP S FHOIEO0
noys Biogg 19pus) up Suosisd Buirnbry  seipmdes
UNBA BYI P8 1SRN Byl PUB MO YINE fumauy g A

Lop] Lmeindog {anet Syi v v r1ed WIS Bq) unpe due

VU 38) 1000ty By} UOUS MI0 0P8y § WK PINADIE 9q ™

919 00rnmety Buiea it U@ Ueve Ly PRrIBISI Bq O LON

PR USE Syl KyDUT AY Barnbee 0R 91 SO IEe Binoa

10 OISIEE 11 |8 UBYd) IR0 § PUB LOIT IPIY By OV pernb

01 IOV 18 QIS UPISD DeRnbae pus Guenbos yree jo

$00:pp® Dupeul PUS SITU SYL IO 194 § SOV UNIeRUE

W GNP Io.i VoD 39 10 Londuse e g ~{8)8 wen

RJ
[ X, 11
' : (14t 109 ¢ 0241 DUINS
B0 YIS UBNER IS IOR SUL 10 §HID0N W NS S
oor 59 Jamur oot Suina § Bnwe sut 1o Fuiney 138n0 syt

Vout set ey L pasays o3 ) 92009 (¥h wey -
e peust vetind s Le Dl Snn e Bunns ap o ebat

Ure8 ol St Lt Ul 9 1801000 Bugw DUE PWIL By
0014 peanbeg By 018 (8] W& W Doy Brrus reeied
SRR B VO UM de uP 8 sendeg Bunos 10
80508 Oyl p 20 VORBINDDE oy Do 8 UPys Lpwe oy
01 {9l Wil W pauty Srmt WHiEd Bewwn Pul veal w0
wons 210w Buiry uot1ed eyt Lyns Awwe ve gl wen

W} eyl ue EH WeN W PIWTY Ut
<10t DnuOdeT 811 10 1Y U0 VO PP1w froy Appie oyt
104009 Buopous prrg SuIsy Gt Onansd Ry | 1w rad wbemy
€ 0 (EURT N0 § TOF Y O NS nd Depy Burad B0 Wit g Sug)
H 40 (P12 (00 ¢ OF WEALNG NEYST S VO UDNE D0y B 14
v ) PADRYING UULING SWTS Bil Wune Apre sepuT A
Apioe 1weed SN Sy P NIORQ VO Doty buieig 8w g
R MO NP OF 00q $191dOKIde Byt W X W8 g — i wen

poeied Apreds 1eeh i i
sk Pty 0 vl pueied Ag S pey y g

C S o s ntsdunide B v x w8 g —lull wen

.
Rporonie) seurr we

‘ W el i0 ¢ B YR wien W ARNed Byl 1enidn

e At e e S S
NE PP 0) #ON 1800dde H W X LT 3;!.&.. wey

tive
WK N SIS 01 HEN) URRETADTIY Bt I WP 8 §E ey
19N E 1D S8 BUL MYPUT WORBNTDES FUI IO RNISI T §9 40y
1090308 Buir0a J0 S Ta S 01918 Su0es0d wy — )i Wweep

GOS W MGT 8,50 o Gif (tub v ing
#0380 oy DU, 8y $1 U0 POV YW 0y Pyt Sngt W outey i
819 7Pt OF 20G ) Uy I VP Y0 QU010 Buem oy — (o)) wey

© wmpsnL e
St 00 MOow 19l Sen0q Syt BT W X Ve Ing (Bl Wy

VONE Ry
Sup Uf Penbae 918 Asyl 10w 10 uIys uplny e
St 01 198D 019 I SUOS 18I DONNDIP P 18 Dinint N 10
PR WHES NITuNEn §F 0 SSwy Ty Syl we

12100 ¢ 008) untied pernt e pue ey
00 UE YOG M VO IN DEartIIE LS LASSS Buenb i L B
WO 3o Buiy UESISE B seyIsum 018 3pur— ()1 wey

wirs i
Wl wgps papprs Ave wiewd s1rusrn Byl (10 Swew
SUl S VNN Byl JO SiTU BY) VS XU Burpg unsied
Bt 10 SEE:PPY S10ENbRT Ry DUt SwPy By B4 {811 Wty

[ ETL)

sny unide) oul o IZ7NQlyg ¢ 4 pesnte:r o ek ey
(10110 § Syt W PRUINE U 89 IpS VONSURLIN rree o s
WINE 0 U RPN POed Bubes By 0 UaTIewIe)
198 menhas o) 20q 1ol Syt U i VB g = WETITUILY) Bpey

1910 10U YI9D B S VOINIRBIE Sus shgIuUM WIE D
) 0F 20G BiEPUCIGdE Syt VY X VO NG — I8 IPUE] YT

tigdel 9509 v 0ol 1w
SIuq - o wrensind VOt 1o GO I8 Byl VO HBAES § FINU i
$0 Arhr) § pargns o819 04 pernber 018 OC 109 ¢ in peann)
NI v Suchied Duirnh oy SIE04SG 10w SUy DUt 0
$Bvd 01 S L00 ¢ AQ POnbes KAUDyS Byl WIPNY — RASPINY

LETUNY N F 1)

0LS0L I Unbungseps * MN 9nudey Sanie
sy ol YN Q120 Wty ey 0 wevwpridug) s
taq] SRENY  SUNNSINIIG) | R N fousmyrveyr Airy
PR INE RO S SUT Y] Syni0 ) BN IHEI0U 29051 DUt (NG00
D0 WHhVUITA AN Snussy srutaleuvayg Put WINg
WP UUWEIUIAMUT) BV DS | (N W) wopisshuns ], @
NEWING 8 M5() BORIE 2PN 18HIENg,) Syt O 10§ [ LUT)
v e mppipg Sigs P {3PiRung WHY Aspmednnn WY gy g0
S0 ] SORIUD DOTIIIG OM) VIS RS S ) - Sumey

HOIZ G0+ 2n5 ) amepe virnag Ty g
Wit Wiy pamnlior 3q v B uinhyar QNS al B |

PIH N LI+ #OGT Sapre o BINIIN SUl sirtned Whisavd

snep S 10 Wil UBm a1 Y Baeing Apniainty St e -

Buagua 10 $1353¢ Dirprehiar pramhhig 80 J0u PRV U Ry

oS o
Il LR dan ) Femyn J g e ) Bl ieY LIV IRNANT )
S n Sy e st b tih 8 h e Bhagey e 3, RSB nY
RPN FRET TP PR Y T IFTRTR CRPRT R ST
A b, — sgpusddy 22BNy SYIPUS § § § 3 Sudy

P e S I AT R R R R R I R
BP0 oy B W At Ve P B B s B e @B bt ¢
P e S T TTRERY S B T L D)
——— et

1100 B Wy 0yl W YR B
B tent g 2E e NS Oyt tneve g Wiy iy el v rpoN
Py e Ll et L X TR R R e Ll i
oy S AR Sl v, YWY Sl @D B NAS ) Bl S 8B
Mt} O owi g8 €3 sy 8 I9INR) W IR 1 WweinRg 10y Aenerg

(3rC OV ) 4eT 1S 1we DY WD) L5TC 8

19LL wre WD) H1CE Puv S1LL TILE Q4EC D08

130€ Ort WD) 102C NS InCE O WD) LOEL S
PN DOSUT) FUBINDD Sl U] Y1) U\ POty
sopao npasd #Bip ¢ Syl BuIn LOoNT HORU) IMeAss SPad
Prnous nol Yepwenpu) 900 S Bupmayry o oy (41D
wodey (9RO WEINT POISAE 9 ) HEI00K0 NEeP
20y 3 9 sddy OF 91982 101 | 18 MIBUSY St LOLM S0WIS
Mg U@ 4 194N B 1ATIND SA0Q0 PIY SINPOIY
WISy PUB PONINIAVEN 1O 191) IE NI W H 00
Supue $0p80 NP IQ LOUIW Y HWEND DV 8 "OIBH
. senIVRUR)Y JO SNOVE)

001 10SC Ty OL § TODr1) . 991e5 Lwnpruy, i swnyrn ()
. peirennd
SO IINPAIG  NUENTE Luwrh) St e 39003 01 Buntn voy
SUNIOIN PUFENS (0U O] DIURYAN SNNI 1INDany  PSaTE
SO0 S W SEPOD St Ben vONTIWIBIV WWANE 10N
10203 94t WO PERNKE | ) 2EDNYE VOY EIN
ROt J91Y I RN WAN By WY 80 Sy {1t LEDVYI FUenD
V190V J0 8ORUS)) PUT FEMIIUTHY JO NIV 208)

‘BONPOLY BI8UERY PUT DEALSMIPY 10 18] (SN 1SN (9)
nsue)
syi o neeIng 1 ey Aq poysyqnd Sy NG U0
Bupmoyy W) 10 W0q 10 SuD OF 190r  npard kpy
pus 0093 papod wip-§.. Ay vopewsop Busode:
whpng pve wew
B80T 0 BN W1 BYI 0 920 ENININJ Syt A
Peutqqnd WeWekdng 1161 Si PUS |INUE)Y VOIIIIYIN )
PPNV AAPUEIS Ul ) BEDS 218 S O 00 Ltnpuy
{opoe g) Wb ¢, Ag urivusnys Guoue) L) —98OuRA Py
WILCOP § W1 PSP 81 00NUASI 1IN, WSy By}
(00pud peseg uS) #perey
pnpad HNE £ PUP 690 ANN0T 109 § B 18 PRILANS 8q
one 1enw wep {8 02 00008 solews i) Se0n810d0 pasny
-20) wou P P o9 14HOD VIR WOILY oW
o 194m Lpsnipur (9903 NS) ulkip » syl 19 9199 LIPLED YW
s wevw supsed wy | LIOIZ (U8 § $05) 901015 Pekun s
VI POLINPUED SUTHINI SN0 04 1390EEI Ukt $10A0] S0 141 1Y
- 190 10up U ey BuwieBes vonswny
up 5180nbMs Wio4 LOGEY PUR VG INHON St — 0190 D8
opiopeae »
Gr s stigi Pt enli) Bur) g iy 1908 19330 1O IPQUSV)
WIS BB BUl VB JESA e M1 KL ] SR UBINey)
Doy reds 1ol 1puey) Syl 04 SPunds 90y Apsou Wi
i ponied Busprodes seeld 18185 Sy 10 919D petentier

+ eyl AIONS S8 19OA JRTHINN ) B UG BPTIRDLT J0u 818 0190

eyl ) 90h IpURIBI O mer 1B0A 0) SEIUEIN0 gy — 0N,

SIHID PUSENRONG) SIR9L By} DY PUPNNO) oG
Ry 188 o AqQ pemayny vq

oS

T SHOHIIWI S

A ]

PINOUS TP PO USI ] SHTUAIN UBNE i SSPU] I §83N00
QUL MNP PUT 16T URI S 150q 1SS ‘VBnD g DUV Wy
Aus o Diemaue 1POe | £ CO8 | AQ pernBer 09 ssusytued
N0V My ”» e PUS B QONEAR &
09 VOIS gy YIH 8488 Agry woey Aul sausud oL egTUN

Wwewy WY L euswndop

NI (0 o110 16409 10 Wik 41 10 SM S41 10 PUS “wey Aue 8
0900181 8uy) 1001900 OF PAYIRNE Pia ey kue jo doy m... 1]
‘we04 9yt 10 0000 Y0 )0 BOI 041 1T PINITWES 81 W4 FUl
NN VO 8D $ul DUT WIoS 941 (0 1 9000 wO L9}y wep w
Buireedge vors duwov Buy vosI18d Sul 10 SwsY Syl )
PUUIISDN OV 80 0 Dirroys

19)) 008 \ 81 WIREINd JUOREIEGNE LISUIYOA DYIEINDE )
P YRS OF woy oyt elwd 841 O GOV Oy1 1% Ao Pnoue
OYE IFUOmMPPE YIT] Wipy uIve Ouiremeve vy Livsse sy
9 Hesys VuOHPPE Nded PINT 0 eeys 1emlug
BuIPUod10/0T By [0 SHE SLIBAST SY) SH(} POISINRA S1 Yy
cﬁ‘l!llzl..ftnﬂﬂ.g 1098110 I J—osouOdu sy
(1015100 | e05) ogiow v 44

PRISASI UTIIEIUSH ¥ Lt UENI0d PAXNDOS U & R Ll T ]
Suwp Uossed eyt p pernties v 016 sulepuy vy S0y
o004 01 5 (08 ) AQ Paanbes NASPYIE SYI WIUY —UAIPINY

Kon & Morh et
W40y PUR (R6 20 1erwenon) IR U 1Y TG L A
AEIOSPTL 114 TY W YLy 199 I8 PSjN B4 01 $900ing Due
ST U WBMUSIG S PUT S8 il S9N 1eanll o)
TOW 108 918 11,47 D1 Do) Bu) U1 a0y 109 69 Ws0 Bnt Bug
wisnl p

d wwuw pue oy ]
Y9€ £2§ 12021 suoud 09s0L

0 VoMU * M N ITUBAY Sueaieuusy pus leeig
WIS VOIRIANWO?) SPVY (918D 10f WOOY ¥ W g Sy
PUT 0P 108 MIRG S 1 S0 8 Bupuisouon Seutinere .
PUS  LONTUIOIU Ky BB 19IIURD By |~V
s0pns oyt §0 11 COP Ve ()i Coe 1Y o8 wenend 5o
SHune 01 Pus § wey (NI wel 0F sesuism w peching
He)OF o) By | Jeus Lspouwndop, win) #yj

SN[ JO WOWLIRDS( Syl PUT LVOITEUILDT) EPI}

CREPe S SY) Ubm POy ) ) BI9 HSWY IS Lswewnrop

ne yre 1eieBn) NiesyS 1emsuy Ppaisiduiod eyl Ay
SOy Membuy Sy WO Swey Pyt ossuatess v pepramd
0 MW YR VOUTW O Byt Apdeds D SS 0y}

Wy Syt v

FPEUCE®) HOWE PIDI) 18A0MOL| IOV POVY L0t s Browe

§.s0pn 2l ) $9¢ns oS ppiou oh@uient sl i) (O O

WIONS I SONHLNE $] OF PO DR | WiaD g $1h | W10 § tAadvyy

+ 10 VOO NPION Sl SN 00 {1 | Bd) BreenS 1Swtuy By}
IYNINID

sumpenb zy pue siesluoyy uperie) iy
WUHO ) UUJ IH ONVY NOHTH ION

437 SIMINIADUINI LENNLIINY

[y



~ A

Federal Register | Vol. 51. No. 58 / Wednesday, March 25. 1585 [ Bafss =0

d Regulations

10372

. ‘O
Wy @ A AR | WAUBRY AP Vapw 1) 1P LON

penwo +§
tettgzzliagegc.slzz

.!i!‘l%j!c!!lii
[] ?.??.:Ii.ci.fs%!ez.sﬁ.!ab
1!.9.;»1..1.382.515!!!1!8
tv?:l]i‘&.sc?‘.gl-!!}ttﬁ
000y By Burss0uns UaYrLORs Bupmoyo) B3 S0 d
.§§t§t§.zs

Povoniry o LOn
tﬁ!ng;szg:??éax
Low pesp npass php-§ AQ SenUB) TIOP |8 SEILINE
,l‘%‘?to‘.l.%iﬁc!-&-‘v
ooy {sopmrpiy Buasreyun) 88 of vorod ofvw 518

. s‘.igls.ln.u«.nl%.ﬁtl.ii

t.-e:r-.ziix.-!f;:ﬁxa.i!rbtl%
g Yoqe vossuas Buysogy #4 Sy v
Porwmpnew Ay senusas mrog—{miale Wy

Gy pemg & DR PO

2081 O3RN se1nOee Bupoa 1 eeey O suus0dp 10
Posres hQ PR MONDOLY S0 Doy $Q YOS WANS SN
Porirep Penusas ITHOp it PU monpasd seeg) TS
230t $onp0sd Aus ppEe YO peey fuonsed Syt Ui B
??...3!..5!?!:8!33.8. L]
peinbos Aynrd Lo i MasmOR NI wey O Bruodeer By
popnyva o4 PYWes SIND0KS YT WY Peasap Senueisl
muoQ Tegs soume Bupmoo suoprbe 0 Geliva
1 wosews &a £e81 s peppe sonpard SONOW O 00
“wous wyuns Bupy vored o AQ paen Ayssinp o

oy Sy1 W 20 9p00 PNpoxd WOP-L AQ seuie Peyirs oDy
oq Lsw wonparg DOpOs Uesq TRy W DNPOd YT Y
Jel Ja0a) WOW Y1 Uf BENUSAST IHOP 19KY s Puv vO
<090 10 VOUDES 10 red oyl SITPNA TLEEL O panberane
poisiep 10 PP uoumrsyaou Bugy uosed eyl 0 woposd

o :;4.78‘2%.382, wlvws.

U WOP-§ VI PRenp 2 poppe W0P0ag— NN wani
PO PRSI R 0 D) 1pueddy O

eruaisyes PaAnDA) BupiieIuog SUOINIBY) $46 St 10 |
9000 U0 JLON. RAOIE Sa) UROTHTE ALY § FU P00
%&.E!Y&V‘ﬁl\.ﬁilt._}-’sz L] ]
00 W4 Hpue pepon Prpasd oy 990 ¥OiD-{ sprasd 1 00
' ‘{sepmnpan Buimpeynuew)
22&:9037!03:0‘«5:@!&2_!?3&
WO £ UNS ) Z08Y Ky ORI Bugy UOLEd Sy 0 SUOW
191630 00000 oy VO UOYTULOIN BuImORD S| SPVOid
npaxd pampeuew & senvesss wpog—UKale Wy
Tog1 0y vap Lwnpy (9pod gl WOy

91904000 a0ty §E§l§-xs
LXUIG pue 10X sy Wy senusrs) T9) 0 ARiue mus spmmn
waw i T8 Vi ANIUS Ue DeanbOw UKLES RHIOV Buwy votied
oyt 4 epdwess 104 (200 20Lm VOIS ) UPII PPN N
2.83!23-!.‘&‘-“_%1!3:89&

A

...G:Qett L] Pl DL R
. » lﬂm. WoPerd § & petys
,wd s Lypepnn OP )0 POTSUL e

. vy
DU ST ION Frd) Pu] SuE 19 VT WHOW B vorred
148 i PEDYIU S0t 0E AQ DRapep LK) 0¥ enusAn)
JUOD B0 Sul SPTYIA DINOUS VOOV Gumi suOLAY

) luieras ‘sopt rvup * Do) pouaies
Fenwesss B WTFIse g1 Anueny proys (g M8 I3 T8 V8
99108 sotvas B 0P €) PIIU0S SN0 el P ooy
PO PSS 10 DUB Budin] (800104 DY sabusyxe
Vo 99 Wy Aupousvod e Agrroes “syveq VB 00
6130009 D7) T3 dnosl otew WO L Ut 0V eupnp
Ay OF Pedess yus Aiuo e #nDes UOUSWIY S Lddne
pinous (C9 6nal sofew DIE VOB T) Breiree - sOURIneLy

. PIISYD) P00 PNpsg . DO
T} SUWNOD S DU SenRaras 1OGES KOV O] popvarnd
PO NI, PHIGN] SUWNKD B Uy 890 St [
an 20000 (P { DU HBIP § Sl 10 FeNULAS: wodey €600
npasd ybip ¢ Pus 908 PNPosd 40D § A wyls o 29IV
0 INPUY (90U JO KWL PUt S8R JO BNILS Y
LP01 NP 15 9P PUS DINIISYVITY 10 WILITNSUON
g o aegey  8p03 Mwnpuyy (epe) 28 Wp v *w
20 WSS (11 X DUP JITNEY VOSSR I UM O
LODUTIS B 10 VONDE LIEL S 00 18Py WD oyl 01 Suon
DRI (RSUeD) S A DA SIULISIY., B8 45 NOH

' {sepa0 peseq %SH
siane) prud who ( pus 99933 pvpasd W 9 vl 0 P
WS oq 0N oW 190 (§C O ool miew HG) Cvon
8100 Bupnide e w woy Ppoarep WO SeNUS~SI 199OD W)
Paore St g 18A8y Lpenpur (9000 DNS) WO ¢ Syl 1s Nep
VISUE) QNS BNW suoeed gy { NI CO® § oeg) sonig
POUVIY B NN paInpUa) Suops/sto o pedeer yps
p0AR) S0 18 $IHWUI0 §O SO PUT senuessas 1once Buy
DIl as LI UL IenDes Suey weoyt lo)g — ()8 ML

[ R 211
€ 19) put (QIZ (08 § #e5} vouw IOV
Binggg vOsInd Y1 10 panbes &9 A0 $POUOTIR 019008
20 powun spueddy s Pt § vOnand § ewey 104 SJLON
spueddy sy pue ¢ yEnast § SN

1PICC00 S PUT 181 T1 (9qweNIeg paiep vineiedies
AW (R0 WS SY) uy paydede 0w SOUSYIWOIUIN YONS 104
FUSITW 0 WOWRIHE § Spasd WY vonsed syt shepmrd
0 wied & ve peesg Dy wou Ay w0y PERTd SNMOWNI0P
Sue epouunm voedgnow Ougy wosred e it J10H

weyg
asuy oyt 10 § s0ed Lo p wen Aq oy peus? SiveUNION
10 59pU Uy 0O Ue ona0sd Ao wOrE 2oy Duwy Suoting

. wewnp Y yIve
Pe190erd Ops (INPHAMDW YIES 10 N PUe Punty &g wH
.grederd jO HOp Byl (e USUN XD B4 Y POUMIIOD WRe P}
NI NP PUT eIV 2yde,Bosd 0 1IP0I Opw L SRS
u9 10 YO0 96190 10y M1 A Nepew SIonmhu) Wod
A0 SEITYY W IPu &) 10de0I UN® LNerid IS Bl Bue
-Jhppue 0 Buenisas @ pendind oun 10§ (S10RNINY 18pUne
Bugs)iens QInIRAPY] SIS Do IehODUILUN | 88T Ot
Ut 10} (S1NDeND 1O ()9 IR Aue 1y 20 An persdeid e
YHYm SoUe! pus secipue sAeans SERNS e - |21e woy

- gy

v ied
MR o L RN LN S ] PAT Ot UR VA
IO D DUP UIRIP BTk Tupy v 81 0 1A 3YS STV
P20 B Byrrgteae Red s IS0 M WP P AT (WO s1ad
YINE wgue PG IN (BTN SOTIS POl PP LNY Wy

LW ppur wout 2y Buw UOSsT 0] SLUS: EPNS BNUUE
. i.!oﬂl&s!‘il;uttotl.le.i‘

tsigcog
« wpwe 1g8 { vy PUT GGt OF pidy pAPp Suorend
SR W HY NTIT Ul W ReUTiiTe 10 Buwpg 1IES UB Yhw
] P ® i Aq e eod Avw won
qli!o:a...x!.-a!c...-:.oze. -.i&.o.inu-oz

0 3vrntwo) #nisuod wa Bum 10 0w pue SiTp
©8 LOIERD [RIT FRISWNDNG YINE 30 LONE »puem SIQvpTAS
Bpruds SR SWA NN Sartuids 81 80003 SARY WU §90D VO
9 a0 Buepg VOIS Bu Asannuiony § (r) HNPRNIS
0 0PUSE ¥ B LOPLINDIT G 0 DER) Sreq 8 vy
T PPy o Pys 10y WRLIT Ut i O Uke WU IBUVED W PO
wewdie wousnsde: fur powidng Buen 3 (1 wWivg oy
AQ POIIEYe: POHSD Bii) JO PVE SOOI DI U BIVFO M
w0 gt W0 10deyY PUT VOIEXHION SRR 10 "ep eI 0y
drwnid $IUA G211 UBYS 1T WU PIPD W N0t W ) pue
Wawernr 2010 WEIS MK Byt {1O-RINDIT Sl yiess oo
20urDD W SIN0IUTO0UIIN) PANY *1 0 019 10) U
w0 sluryde J DUl $9:10I05 SINIE PEPUN) Ful uRM PO
VOeq SARY NINW SN P Buramogy i 10 ne —Ioly wey

10 soui0d yrwing Apmue
FAGI NS Y IO A WO RIGWN I GITE 0 4303 UG LONPE
W Y Ny UIRET PR By vne it oy Aq paseilesd stiny
WO OIS SR PN 0N YIS el ¥H peradent 40y Iy
VO e 0u Buapy GOBINd But ure pepr e Apue udIPe
104 SWEWnI0D SOy Pt 10 Y198 0 4903 Pus yswn

[ 1)

Ir1 108 PUP THI08 2100 0

201 upLnh T B1y) FO WAL P 3T W0 100 thrnb e yI8e
Ay psy M Y Lol PArnl Y Jul g0 $I8SIT PUT SN ey
S04 (0 WNTRLT 10D (9104 anheadbtr eus (I wey
o308 Bunios By 0 shsredied sut (Qlg wey
sesse oyy o eOrwedied sul (Plg Wwoi

sing {wos

1ouf (ronnl 38 Put Burend T WG 4Q Parrhi0) 04 04 voe!
S Byt 10 NI 81 U 28 IHON 01308 Bujos PUT S180TY

g NP g Sl OF JUNTIS e 1‘.
e e TR AU LI LR O Brnpeyas B B WO
Joumt PUP  SATYRNT  SATYeY st Huduring
Al g (Surouoediy Nenu APl SEW IS0 B ba)
Siatve nnrsitn) 01 Dusvils Jsut 3€ Ny wewnediv
SHH T POR RS IMIEIN DN FO SAEE 0 prd W AiPip e
YIVE AppuBie B Bt gy senmubes gl (0] © Broupbpaey sip
W UT IR ) Suewndop A ut OF soput - it wenl

FAMAMS 1Aty 2D Y Y Mred 1 S Iwn g
B g g WA 00 (D 2ol i a1t I SN ER U Noefeots 1T
Daia hingw (rRHN 0 iy Py fanninial Bmachw
P P e NN LA T AL R Theinuh Wy gr P
VIHRYIaR 8 91 TIRU T ARG b Y e g - GHEIE Wt

] N -
Heun
906] UIRRSILI T BUL $0 WATHI 8 1P Dray B O3 IRy

1O 19N)84 HONO) PRITWHSS 10} srqea o) —INAHOI? wey
vosied Hun

b e 108 40y 441819008 D100 muyS Apm s o seegshve

a0y vorsed Burnbie Sud VIl GIOW B) Samg i (LT
\ sed Peiapdwnd L PRy VDD R Hye ("hs0e
100 Buqanig oyt AQ s 54 e IRe 82090 {Xelg wpun
Pouty SANI0E O 10910 YISO )0 eBopmring —{HaN el wey

ot ied Busnble YI9e iy Asivivdes
QIIP SOuS EEHMDINS O 10812 AuB 1y wvos 18 Burnnb e eue
LI S 11 010U i PSR 108 LeR] 0y VI 1 gt
1049 (1008100 Burandie Aq pioy 8 g yhym ¢ *Bed vo
osiq S04 INI0T 10 B89 YIWE g0 r9Qwn (9104 —{1ANSIL Wl

Lepw SEs BITWINE $y) W Inim VO
SANQ St $1 7O BUT STHEA BHIEUN® UB 801800 Buryy 40
Sl By 19 POUHAIGISP BT HRIVED BNIEA JENOP 12938 S ]
vos 10l Burenb 37 )98 sy Aminiedes siep mongt §8IpIN IS
90713 AUt 10 1108180 BurAnb T Bu0 HEw S 0 00Ul 1
101 108 1 SPSIUOIITILEN it 11 PO ¢ 9Q OF T slivd vo
PONRY FEE1D UIEE (B SN 1O Srqan sepaQ—s Nl wen

w0ss0d Burnnb e e e w0y bieisdey
CLOP s T SHFIN IR YO 1IN Aun wy 11091008 BunnD 10 040
Ve #r0w § S10ul i € SOTD LD POITY 81817 AU 10 18NS
Ave Bunnbide votssd yIee 0 Appapy—{aiHojg woy

votied Buanb
P YIee Ny A reindes 919p mous Ao 2es JO BE9D Auw
1y VOt 10t BUIRID I SUO VEUL SHNW T 8:0U1 Y U3
Srg) wt pOnnbIe #Q e Yeye ( slied uo peity 4098
P S0043 YIS 0 BSINYE O equany 19504 — N OIL weou

pewdwo) ueeq L0y nt e ey
104e BirpueIting 80 pe Yys afted VO PeRy $81NDINE
15813 GIUE JO 1SUY 1O 18QWNY 0y ~yKelt weu

DI Byl W PErnbIe B e YIYS Imppr It
Burroa U0 I S1E1I WIS 1Y OR1y §9912 U0 0 TR Bwmna
Sy 0 W R0 § EPTTN 20 pin3es Buna 0 S3VY3 S0
WO 50w B 2181 POOTWO) Ussq S0y VOPTIID 19 S\t
1oyP TapuvIsIng 8y e YIS (S91rinIes DuanoA SpF1ISAVO S
Buapry i) §n 308 Bunoa 10 13915 4790 18 - tiiel wey

ea.t-!eu.- oyl vt pernbe 8q e sepmniee fivaor
20U ISNEEI WITE Wy ARV isUet LUNRw Duiminy
QY WININ G PANARIT $Q OF IBpNDeE Oupn —l0ig wen

pera
13 Aaug ung BULIP BEA TR PRPUITE 0 BNVA Iy
FUNENS BADI 1R Al DRINhYs S0UUTW S v [NCIIL AT 400
PR DR LT L Tl A A ] Ut M
Borpp 103100 Sut A PRy AP ved B1¢ 14 1R e unt
1t Pl B4l g0 ST I 1 300y swed Bunassty o Aoy peupt
WO oy O] Losset Buerdr Ag pwoy srsry — IHPIL won

e nags Ay wued
@i 897 SEILTE gl 4 Ty s il g Anjl e rAEUARYS B
M ThyR Y PITIRIDD DUt 1O s apleBvivid s vtw e
By A e ITIE g B8 IWetsiedt ug Moo B g S ARMY pTE
v 108 oAl SINEl PO WY MY Age 1aefr St b Ine
g g Aonieaue Butputy s gty e [P IN




Han‘i:ﬁ.mﬁlﬂnksi-iilggqhﬁmi TS

Federal Resister / Yol SL No. S8 / Wedoesday.

. . -

A e g e

4

'
(L 11 31:!.5-158 rwnpussd souenes "y ORI
t!ﬁirsilvnvo.‘o&ll.o.ﬁsl_-: woy

ARG peKUl SuL
veupre swrpesd ouIpIUY SN 9D WY 0 woowe oW

81!.3:-9..2!1.8& sounre ) (VI .

Nyl

!..t..c—.

GONUBAUED BAUUE § 180D ol g0 gy wewer
u) pus Buigwiepun e O L VAU Daprrede SOUS NI
P sul yoee 0§ seivig (v W PR i swnpusd Wy
10 WouHs S el peaR) O O KON sovarg—lult wou
. WeWMS U RISAL0D pnuve ity

193 oA 0 KOS rRpIPer P Bupimsepun S 0 T
etsvzv&..?!..sn;ﬁ:.n...suw:c:!.
wue's swnpesd Peap K ponmue i ssed pedst pout
wy Xy spparg sovervY Aywqn} Asedag—lvie wel

(3T

sy emauy S0 0 01 o00d O puen PIUEMY
A 10 9QUN BN )0 YI9 04 (peped 9708mIUIe: PUE SRR

ol Ut Penesy FIOUIING PIVEINTA Syn BOY 0 Wnowe ¥
oA N PO S Y $P1A0ld oveng smon—(8) weit

seeyg temsuy S 0
9t eDed uo pewn SOUTIRI [0 F0UR O O yome s {nseq
PNIOTe W VO pontpnl 0heI®) wpeid jo WROWS
ook poaas) OW B 004 P/ cwaney s i—{vh

(X, 1]

Lsanpu @ Aenp panboe Buea 819 919D sene
W vl (O DI Bupon g mPpueddy Thi oo o
posinbes b 09 anail mives G Wi g} P Y E R L]

WHYNNEN
W04 INOIIN ONY NOILYALON 0L NAHIEY
Lt \ .

{9C08 § sesi—voneINID

{ tuHZNalOZ €08 § *OS)
v RimioauwnI0p 10 VOHSW 0p {FUOHENY 10} wonb
918 0 IUINEH "o $I0V Bunawede) 10 sooderd paug
sus 10y prisulesep saMS perun gy W PRISI0N {INERARNS
ue O JeqUInY suongdejo pus S18:008 Quueu Wiy O PUP
sy sus 954} 10 swosied Do wber04—{a01 WOH

{eNzRalT L
\ eeg) wiog bndey Pus VORMION Supieber
1ISI0T OF POPRPn "h o IeguY suoHiion Pud e
P8 SWeY Wiy P swsu ol 0344 8 parg—{vles wou

o mu
sensaRr reRnd
+p Apiue pennbie syl W \n sa0qe poyupe e
ppue roquny ) senapan (9po0 NG 0P ¥ 8 (L)

——— o e -  —

e ————— e
pus vowernbIe =N oy
sond reed o) W Anwe pennbIY Suy O SI9RIE TN oy p)
‘uonsebIe Ul B wid

rest o 0f By pon b8 2ul 10 52198 has ENUUS UL 1)
‘WO inh I Sul 0 21eP VONP WL B SY) to}

‘pannbIe Wi 919999 10 soyunoee wuisus (3
‘wopernh e

oyt o soprd Aumss Buh O steippe sispenbpeed e (%)
“‘pannbos Aunm o) JO RUEY " o)

Addng VONIIND Y YN yIve 04

woreinbIe s of 10ned
aweld o1l Uy UMRE OIS VTR 019958 RBI0 {901 0 SYS Y]
191UUe DIY YIS SEHRS O siat vy 0 seipn s Guins 0t
» wedied OF Ut S 10 Buynenboe Aps iy LW
Whp p 10Ul Wy BENUSA r1epnp Bunpiogr sapnre o By ye
s1op Pyt 8 wond wund Bl By U UONE R Burpp VOt I N
g epeW SUO DI T N ‘s k0D ¥ WINE W4IRE 10

seas e pEImbIT Sul 04 SrARINTPINS Biem ool eI NOU
PU) U @ FOW 10 VOHAW 1810 eenUe~Ry +9 1950w 10 Vw1 S
10 enusAs! 1IN0 SAep OF poredee oq ve) Aqenote s
VOuesodad 1e3I0 10 Smeuee ol s w0: (910000 80 10
emwen wrol ¥ 0 VOYILIO} o.u P LT R ba w0)
pend pred8) O B A ®s0w 10 UMW 1§ ¥ senusats pe

L9 oy Dugy o8 1ed S URUS vy eAs® LRI Weol W PRI
Lenpu 19002 NS) WOp » yIO® ourasreiag) - ouotied (]
b2 Aq pewduod v 01} Sucriambow sy —§ WH

K4 [ }11]

porwo *q few (renen 99 fq papnnUod S8
we Buprynal pewidIe g O ore soipn 08 Bor $10YS
Jonest syl OF 20 peinbde &g 0 §eese Sy) OF SR
49 10U 81 W 0 9N 0 YodWNIVoY PINIINUIW Sl
20 uorww 1§ Dupsers 0V nowe (InVYe uesDeidbe ve
Ut IpusA Bl WOy peerydnd Lynpoxd duy $C 07 ol
wlvw NG ¥BP { Vidien se0n &0 #Onpard pemLNTY

sonh peInt 15OW eyl Bunp

syt B1is pue potsnd ves ngmed euy YHu WO Vo
b1 SO Ao @ GrydInje R wIe Appsepn petvy?
.snd nposd YyIee Y mrous {supod Y 10 sooPUsL
019 YIUM VONE IOV Supy YOI AY 1npoid due o o1
LINNUIW Sl DR COIPIO 0TI 10 Wi SPUNILOY O Suss®

e VNEHRIO) U0 O empasa neol o P tOV I8 Y
wet} OB IO Y S 10 L2l gl wnnl @ g0 VO WY [ AL
WwrptnbIe Rt P 0} seqrrnd PO yunutur Aut o et

yp el pimss primi S0 st Gaguinmirds ongnies P TR

§ porusepnat wot e buendre ve pus wovied pernt e
o&...c.-vﬁiﬁ-ea!!&og spw e g9 woey

(X, FTL)

uws 0% we b ot O R IR
o uoaes, prow o Npw pudier Ao WOR XTIV

A

DOt Rt

[y —ared s eeone 317 WeW Ve peORAW 7.7y ]
Lwnpay olew NG 980 10 wre3 oy v M9 3 JLON
ST Sy (1 PRSI ot vonegnou Busy unesed Sug
g wg {s)emis puT I va0qe (s} wen bn penw (ervene

o) €9 N6 Unes Anerpuy whp ¥ WIS oy —(sH3lg wey

Pue UI® R0V Buwy vosied syl Aq

Aok 9201 1B BL L PEAIRP B18S SNUBABI HENOD UV
WOR WWUSATIEe Y O YOl O Ly pue Awnol s1nie
Aq peliuen® 9881008 41 spiaord e0q0 (0} won wpsn
(50 pains PUS MBS e 1per PUE 008 SIVINU UBYL 18U0
e susensiy S3uTuy SREH peieid 68 v9 PUS LY 5 vonuid
wivw NG unips Ansnpu wip y wIee roy—{agHols wou
PRII0N 1T VOIS TPERL Buwpy vhered ot 10 s1ewoisnd
ot u g W {eiew sumpod pessen p 200 L T )
Y 0amnie BN WOl s lonen spveepmie) 15 0% sdon
olew UG wypm Ansoow viep y wree oy U2l won
Su08i8i0 YIS IO voris Py Buy voe

108 9t YU W oo e tucuys0d ponsep P 0] s8I0 S

‘Proses 10 D109 USSR
sany 11IPOKd 4 INE WOU OF s104t0 Aq 10 LONIIIYHOV L]
vated syt Ay pos 018 Loyt 19gIRI|R WO} NOU W sBuey?
wenpulhe 8 ouRm Pt 010 one s Bupy wosied
sus Ag pewpnid Ansrpw e § wul v sunpord o4t ‘WoR
,-u..iz?.:s!&!:n....!.o%.!gs e
w oy swood pentep p sen1e s Ky eanne
(91 wen e oty {sonmnpw Sumrenuew) 6L 02 sdnad
wivw NG vairs Asnpw pbo v WIS wop—URIIE woH
VOHEWIOR? YW npde 000 9— 1)L W

. “Angnpwe 1BP ¥

Ul Ut SONUBARS 1ERDH POAIED 0N1Y QIgm VoKD I® B OF
Aued o 9 YN UPsIed YI9E 0 owee wy sl weu

“Anpngun o4l
04 wonhid8ep DUY 990D NS whop ¢ ous done—(o)g wen

Arsrgnn (epod

Spnd € O IS vopiet iwun AUl Ylapm Sucmngn (290)
L X fue W SuanB k) g ek pie 01 |80 B
SENURAR I EOD YA wome mpume Buwg vassd syl Vo
o3 em Bury w0t 190 Sy (O 91T @ obywymouy 0 04 N

R FI

pPrme0 W) A
e s Rl Al UM g0 Che AN RN Sede Y STy
e Saanns Aue @ o 198 buwa Buguriene (]
PEIT LR L R somy it Stnepe g S9hon 03 Oyy UNOY
g A e Ty aotvy sued gy soipes B d [rreeey
T LG AL et pasl gt rgurn) Bl [TTa 2 Ll AL UA D
PYTRAL B Al i dald gy e anl S Unjm I it WOV
sartnne By gy St ady TrsspisA TRy ey e Pangy 1O
satd Sl BRI Rt Durgey el o sDugmyi—1219 Wey

.

o 018 Vet U810 519900 (0104
Yhm SOptue 10y DOIEY *Q 10U DU LISPIOH wreisd oyt iq
rou eDune ed pue IeQUI g S POTRD B (0 SHUIN IS
Burpna BusPusISING Byt 0 SI0W 0O Weassd Ay PO UNUM
worssd 194D UP 10 S80PE Buyisw Brsuenbpeey pud
Wty Syl emINe Buuon (o 198D put sonud) oul 10y SVl
+wd 190 SrOw 10 S0 A Hk 108 \ sen) piey 918 WU
10 S0t Bunos Syl VOHI REWY Buip) vos18d S Vim
popryrut [swse wered srpwiyn gy Bupmdu) Arue 498
204 VOUITYIOV Sy vorred 0 weproyasus —iale wel

peirwo #Q Aw v 1y Vel 868 O siesse

P08 W TR J VOO Ounpg VDS 100 Ml e peo™3

e Appus Yue 10 $181090 Buipsws GoLVIDPISY PU wev

ot )] Voue oy B oted Ui Soypn ) — (010 Wl

pewnb e

oq ot 919 8IS Apan g et pernhye ve S8 Ao vnd

.9 np10u Ouay vossed ¢ 4Q Pe19iIO0 B4 10U PESY weytny
) LT

SONUSAR) 10RTY SR PLE Rl R s19¢3 10

oxd w0 § YIVE Apreds 089 DU INUTN W pebelue

oq em VOiR100I03 18UI0 O emnwes wol By | senvenss

MPOP SMISD e w0 100D 1YI0 10 SHUUSA waol s uIye

w Asssnpur (9903 DUS) W@ ¥ w390 Apwepr—talipls won

SEOUENG OP W W U Ul

seeie rudeDosl s pue seaIe 0 $Inpmd K sedhy

9203 Bepry 2 200U e VLT I00 0 HO w0 st wpd
S Y B TS SURNG Bl guioued spieeg—iniply wou
($uoanar i) Th 0y ehuTuINs W eareder [
wOIeI00/03 1I0 50 ISR wio! syl Bunp et woried YIPe
WIS VONSISPIILDD BN Ay squiat e —1QNHIPIE WO
2u01e04UD 10 BPEID B ssruniand oy pewibe

orny w0100 JOGIO 10 VRIS prol oyl Ounuey suossed
Ot WNOWY WY U PUB IOy Lredg —(DKnHPIS Wou
) » B

.10y Suotied 01 VEYL gy $925008 W) Erd9) 0 10V
WOM0 e UOHEHIGIO) WD O eimmea weod g Andionm
oweweebe w0 812000 Ave .!...i.cl.dz..z!a wen

PUT s B 048 GONP IO D IR ey Buidgreds varw
o4 ponibe Soy vone0di103 80 0 einpes neol 41 (¥
asr0p UOSINd 4IUS I suoungomnd 110 1— LY HUHPIS ey
Ve uain ) 1y Kb SIRIAN

ol syl 0 189D Bupsus PUT BLBU 2 i 1-lilpig wen
Tooe ViV wuhh et

SHNIA) HIN WO BB et @ 11 ARPIN LY B o smnpyets
.29 oyt p AU VOV W Ot DrnemOuty 10 Ak, — PIS Woy

SNOIVNOIN0D WIHIO WO JUNINIA LU

Wt ¥up OF Bpuisihiy -!-.:.:.&..c::_....c. ........:
n .-.ﬂ.. 10 Aprarp peenbe Dutwg 0w #2008 ) " v S e
10 SNy Dasor p Pu? 1Y dravdy whvs RY e nne
S s OF it gt A propuasiror s SR A
g s 1T G0l adp py Hiep QY v @ PRTPINY]




.y

d ﬂ'e'-gn'f'vct'iom

+

!966 / Rul.e's!n

-,

*e.

’-

| Wednesdey, M

a

{ Vol. S1. No. 38

.

»-

Federal Register

t

1

"
.
i |
Y
sadbdr | -
. .
‘e AR
.
'
K
[
i
'
. . .
¢
’
1t
SYwiAde WYt R LT Y
W04 wpiow 0 WO ¢ S0 e
wnd y

S1we ST PUITI R L] ol o wysuw) Ao A gl

2-0_

LY BIIUN Dk v id K el

.

S P iA e netUR)
ALITVIR 14

§ porewr) D

P YRS IR TN TR N LU s
BT b |3 Brendiay SUL VY oY LT
S PEIS N (8 e (1Y S O ey

(L0

pr s N

.-
ey
FIYERLIN]
o

PRVET R R Sl el PIIY R

RO AR L DL SurunNE s S o AWERRY Pare gt F4MrBa0 VRIS WOV o) oyt wpnes b Eh LN ]
PRIIT) S tpr vt ~ognr s gt Paern 1o ) g § v

LT

phiegt § Bl oy Setrwnstrgantiy) $9POIL
Vosprsg oF wrwiry PO 1w ) P8 BRIV Y PRI RN] 3
apur) T, B0 ¥ S 0y WOWeshING J( 84 F
SRy (S18uBY) Sl W PRI

ey Rt AL T L g
Mg ey 1Y om0y
s prumy s St )
o svwemey o 0 § MBI

g B gLy Wiy ta vty MY ol




